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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Associate Commissicner for
Examinations on appeal. The appeal will be dismissed.

The petitioner seeks to employ the beneficiary as a household
manager for an additional period of three years. The director
determined the petitioner had not established that the proffered
position is a specialty occupation.

On appeal, counsel argues that the proffered position is a
specialty occupation and the beneficiary is qualified to perform
the duties of a specialty occupation. Counsel also argues that a
petition in the beneficiary’s behalf was previously approved by the
Service.

Section 101 (a) {15) {(H) (1) (b) of the Immigration and Nationality Act
(the Act), 8 U.S8.C. 1101 (a} (15) (H) (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214(i) (1) of the Act, 8 U.S.C. 1184(i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214(i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is reguired to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h)(4) (iii) (B), the petitioner sghall
submit the following with an H-1B petition inveolving a specialty
occupation:

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and

3. Evidence that the alien qualifies to perform
services in the specialty occupation.
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The petitioner has provided a certified labor condition application
and a statement that it will comply with the terms of the labor
condition application.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) {(C), to gqualify to perform
services in a specialty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or
university;

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or

4, Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiary does not hold a baccalaureate degree in any field
of study. The beneficiary does hold a National Certificate in
Mechanical Engineering conferred in the United Kingdom based upon
three years of study in Ireland and a two-year adult education
course in building trades in The United Kingdom. The petitioner has
not established the relevance of the beneficiary’s education to the
duties of the proffered position. Accordingly, it is concluded that
the petitioner has not shown that the beneficiary qualifies to
perform services in a specialty occupation based upon education
alone.

The beneficiary had 16 years of employment experience at the time
the visa petition was filed. However, the beneficiary had only four
years of experience as a household manager.

The record containsg an evaluation of the beneficiary’s education
and employment experience by a professor at Cornell University.
This Service uses an independent evaluation of a person’s foreign
credentials in terms of education in the United States as an
advisory opinion only. Where an evaluation is not in accord with
previous equivalencies or is in any way questionable, it may be
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rejected or given lessg weight. See Matter of SFA, Inc., 19 I&N
Dec. 817 (Comm. 1988).

Here, the evaluation of the beneficiary’s foreign credentials is
based on education and experience. The evaluator has not
demonstrated specifically how the evaluation was made nor the basis
for making it {including copies of the relevant portions of any
research materials used). The evaluator hasg not shown how various
aspects of the Dbeneficiary’s employment experience may be
substituted for classes required for a degree. In addition, there
is insufficient evidence of the evaluator’s background and
experience in performing evaluations of this type. Accordingly, the
evaluation is accorded little weight.

The beneficiary is not a member of any organizations whose usual
requirement for entry is a baccalaureate degree in a specialized
field of study. The record contains no evidence that the
beneficiary holds a state license, registration, or certification
which authorizes him to practice a specialty occupation. In view of
the foregoing, it 1is concluded that the petitioner has not
demonstrated that the beneficiary qualifies to perform services in
a specialty occupation.

The term ‘"specialty occupation" is defined at 8 C.F.R.
214 .2 (h) (4) (ii) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social gcilences, medicine and health,
education, business gpecialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;
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3. The employer normally requires a degree or its
equivalent for the position; or

4, The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.

The duties of the proffered position are described in pertinent
part as follows:

The alien will continue to execute and administer a
household budget which averages over $100,000 per year

The household manager will be required to spend a
considerable amount of time approving bills for payment
and managing a household budget. He will monitor expenses
to maintain budgetary limits and prepare reports and
ledgers of monetary expense

The alien will also continue to be responsible for
hiring, supervising and coordinating the work of the
employer’s independent contractors and trades people ....
The alien will continue to order supplies and organize
employees and temporary help. He will also oversee care
of the employer’s dogs.

The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding. The petitioner hasg
not shown that it has, in the past, required the services of
individuals with baccalaureate or higher degrees in a specialized
area for the proffered position. In addition, the petitioner has
not shown that similar employers reguire the services of such
individuals in parallel positions.

Counsel has provided two letters, one from a recruiter of household
managers and one from an employer of household managers. Both state
that the usual requirement for the position is a baccalaureate
degree in household management or a related field of study. Two
letters are insufficient to establish an industry standard. In
addition, the writers have not provided evidence in support of
their assertions. For example, they have not indicated the number
or percentage of household managers who actually hold degrees in
household management.

Counsel has also provided an evaluation of the position by the same
professor who evaluated the beneficiary’s educational background.
The professor states that the minimum requirement for employment as
a household manager is a baccalaureate degree in household resource
management. Here again, no evidence has been provided in support of
this assertion.
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In these proceedings, the duties of the position are dispositive
and not the job title. The proffered position appears to combine
the duties of a general manager or executive with those of a
private household worker. A review of the Department of Labor’'s
Occupational Outlook Handbook (Handbook), 200C-2001 edition, at
page 50-51 finds no requirement of a baccalaureate or higher degree
in _a specialized area for employment as a general manager or
executive. Degrees in business and in liberal arts fields appear
equally welcome. In addition, certain personal qualities and
participation in in-house training programs are often considered as
important as a specific formal academic background.

Similarly, a review of the Handbook at page 356 finds no
requirement of a baccalaureate degree in a sgpecialized area for
employment as a private household worker. Most private household
workers learn their skills on the job. While there are specialized
schools for some private household workers, this schooling does not
appear equivalent to academic education. In view of the foregoing,
it is concluded that the petitioner has not demonstrated that the
proffered position is a specialty occupation within the meaning of
the regulations.

With respect to counsel’s objection to denial of this petition in
view of the previous approval of a sgimilar petition in the
beneficiary’s behalf, this Service is not required to approve
applications or petitions where eligibility has not been
demonstrated. The previous petition appears to have been approved
in error. In Sussex Engineering, Ltd. v. Montgomery, 825 F. 2d 1084
(6th Cir. 1987), the Court of Appeals found that it is absurd to
suggest that the Service or any agency must treat acknowledged
errors as binding precedent.

The burden of proof in these proceedings rests sclely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed.

ORDER: The appeal is dismissed.



