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DISCUSSION: The nonimmigrant visa petition was denied by the -
director and 1is now before the Associate Commissioner for
Examinationsg on appeal. The appeal will be dismissed.

The petitioner imports, exports, wholesales, and manufactures
diamonds. It has four employees and a gross annual income of $3.5
million. It seeks to employ the beneficiary as a marketing manager
for a period of three years. The director determined the petitioner
had not established that the beneficiary qualifies to perform
services in a specialty occupation. The director further noted that
the petitioner had not submitted a certified labor condition
application.

On appeal, counsel submits a brief.

Section 101(a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101 ({a) (15) (H) (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184(i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184(i) (2}, to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

The director denied the petition becausge the beneficiary did not
meet the educational requirements for a market research analyst
position. The director also found that the petitioner’s labor
condition application did not contain the signature and title of
the authorized Department of Labor official. On appeal, counsel
states, in part, that the proffered position is that of a marketing
manager, not a market research analyst. Counsel also submits a new
credentials evaluation and a new labor condition application.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupation, the alien must meet one of the
following criteria:
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1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or
university;

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or

4. Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

In the initial I-129 petition, the petitioner described the duties
of the offered position as follows:

He will be responsible for establishing guidelines and
procedures in distributing our product line of Diamonds
and Designer Jewelry. He will analyze the market segment
and the forces, which impact the sales volumes of the
diamond industry. From that analysis he will detail and
structure a sales and marketing plan for the company .

The beneficiary holds a baccalaureate degree in commerce conferred
by an Indian institution. The record contains conflicting
evaluations from two credentials evaluation services. This Service
uses an independent evaluation of a person’s foreign credentials in
terms of education in the United States as an advisory opinion
only. Where an evaluation is not 1in accord with previous
equivalencies or is in any way questionable, it may be rejected or
given less weight. See Matter of SEA, Inc., 19 I&N Dec. 817 (Comm.
1988) .

The first evaluator found the beneficiary’s foreign degree to be
equivalent to a major in business administration with a
concentration in -accounting for a bachelor of sacience degree
conferred by an accredited U.S. institution. The second evaluator
found the beneficiary’s foreign degree to be equivalent to three
years of university-level credits in accounting from an accredited
college or university in the United States. These inconsistencies
have not been addressed by the petitioner. Accordingly, the
evaluations are accorded little weight. In view of the foregoing,
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it is concluded that the petitioner has not demonstrated that the
beneficlary is qualified to perform services in a specialty
occupation.

Doubt cast on any aspect of the petitioner’s proof may lead to a
reevaluation of the reliability and sufficiency of the remaining
evidence offered in support of the visa petition. Further, it is
incumbent on the petitioner to resolve any inconsistencies in the
record by independent objective evidence, and attempts to explain
or reconcile such inconsistencies, absent competent objective
evidence pointing to where the truth, in fact, 1lies will not
suffice. Matter of Ho, 19 I&N Dec. 582, {Comm. 1988).

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioner shall
submit the following with an H-1B petition involving a specialty
occupation:

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and

3. Evidence that the alien qualifies to perform
services in the specialty occupation.

The petitioner has submitted two labor condition applications. As
the certification block on the first labor condition application
was incomplete, the petition could not be approved. The second
application was certified on July 25, 2000, a date subsequent to
April 16, 1999, the filing date of the visa petition. Regulations
at 8 C.F.R. 214.2(h) (4) (i) (B) (1) provide that before filing a
petition for H-1B classification in a specialty occupation, the
petitioner shall obtain a certification from the Department of
Labor that it has filed a labor condition application. Since this
has not occurred, it is concluded that the petition may not be
approved.

Beyond the decision of the director, the record contains
insufficient evidence to demonstrate that the proffered pogition is
a specialty occupation. As this matter will be dismissed on the
grounds discussed, this issue need not be examined further.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed.

ORDER: The appeal is digsmissed.



