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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Associate commissioner for
Examinations on appeal. The appeal will be dismissed.

The petitioner is a school system which seeks toO employ the
peneficiary as a pilingual kindergarten teacher for a period of ten
months. The director determined the petitioner had not established
that the peneficiary qualifies toO perform gservices in a specialty
occupation. The director’s determination was pased upon the
petitioner’s failure to submit an evaluation of the peneficiary’s
foreign education.

oOon appeal, the petitioner has provided an evaluation of the
peneficiary’s foreign.education. This evaluation jndicates that the
pbeneficiary’s foreign studies are equivalent to & United States
baccalaureate degree in English and one and one-half years of
graduate study. In view of the foregoing, it is concluded that the
petitioner hag  overcome the stated grounds for denial.
Nevertheless, the petition may not be approved.

Section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101(a)(15)(H)(i)(b), provides in part for
nonimmigrant classification tO qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214 (i) (1) of the act, 8 U.S.C. 1184 (i) (1),
defines a ngpecialty occupation" as an occupation that requires
theoretical and practical application of a Dbody of highly
specialized knowledge, and attainment of a bachelor’s OT higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

pursuant to section 214 (i) (2) of the act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming toO perform services 1in a specialty
occupation the Dbeneficiary must hold full state licensure to
practice in the occupation, if such licensure is required tO
practice in the occupation. Tn addition, the peneficiary must have
completed the degree required for the occupation, O have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through

progreSSively responsible positions relating to the specialty.

pursuant to B8 C.F.R. 214.2(h)(4)(iii)(B), the petitioner shall
submit the following with an H-1B petition involving a specialty
occupation:

1. A certification from the Secretary of Labor that the

petitioner has filed a labor condition application with
the Secretary,
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2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay,

3. pvidence that the alien qualifies to perform
services in the specialty occupation

The petitioner has not provided a certified labor condition
application. accordingly, it is concluded that the petition may not
be approved.

The Department of Labor’s Occupational outlook Handbook, 2002-2003
edition, indicates that all states and the District of Columbia
require public school teachers to be licensed. The record contains
no evidence that the peneficiary is licensed to teach in New Jersey
or that the beneficiary ig permitted to teach without licensure oI

certification. However, inasmuch as the appeal will be dismissed on
other grounds, this issue will not be pursued further at this time.

The Service notes its authority toO affirm decisions, which though
based on incorrect grounds, are deemed to be correct decisions on
other grounds within the Service's power to formulate. Helvering v.
cowran, 302 U.S. 238 (1937); Securities Comm’'n V. Chenery CoOrp.,
318 U.S. 86 (1943) ; and Chae-Sik Lee V. Kennedy, 294 F. 2d 231
(D.C. Cir. 1961), cert denied, 368 U.S. 926 .

The burden of proof 1in these proceedings rests solely with the
petitioner. gection 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed.

ORDER: The appeal is dismissed.



