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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner is a travel and marketing firm with 7 employees and 
a gross annual income of $1.8 million. It seeks to employ the 
beneficiary as a research assistant/administrative analyst for a 
period of three years. The director determined the petitioner had 
not established that the proffered position is a specialty 
occupation or that the beneficiary qualifies to perform services in 
a specialty occupation. 

On appeal, counsel submits a brief. 

8 C.F.R. 214.2 (h) (4) (ii) defines the term "specialty occupation" 
as : 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director determined that the offered position appears to be 
that of a travel agent, an occupation which does not qualify as a 
specialty occupation. The Service further determined that the 
beneficiary's associate degree and work experience are not 
equivalent to a bachelor's degree in a specialized area. 

On appeal, counsel disagrees with the director's conclusion that 
the proffered position is comparable to that of a travel agent. 
Counsel contends that the offered position combines the duties of 
a paralegal, a market research analyst, and a translator. Counsel 
further argues that the record contains sufficient evidence to show 
that the beneficiary qualifies to perform services in a specialty 
occupation. 

Counsel's argument is noted. The Service does not rely solely on 
the title of a position in determining whether that position 
qualifies as a specialty occupation. The specific duties of the 
offered position combined with the nature of the petitioning 
entity's business operations are factors that the Service 
considers. In the initial 1-129 petition, the petitioner described 
the duties of the offered position as follows: 
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Research 

1. Conduct research on various historical themes 
and issues in American history; determine 
important event, individuals, and places of 
interest. 

2 .  Conduct research on themes of natural history 
in America; identify places of interest. 

3 .  Collect and analyze data regarding cost issues 
related to lodging, travel, food, and other 
special services. 

4 .  Translate above plans, brochures, and other 
sales material from English to Japanese for 
business partners and clients in Japan to 
market group tour travel and other travel 
services. 

5. Analyze financial data as directed by 
management with respect to proposed marketing 
plans, profitability, business operations. 

Writing and Other Duties: 

1. Act as law librarian, classifying and 
organizing information related to group tours 
plans. 

2. Prepare office accounts. 

3 .  prepare routine correspondence to clients such 
as brief letters and notices to clients. 

The Service does not agree with counsel's argument that the offered 
position combines the duties of a paralegal, a market research 
analyst, and a translator. 

Counsel argues that the Department of Labor (DOL) has determined in 
its Dictionary of Occupational Titles (DOT) that the position of 
research assistant is similar to that of a paralegal, an occupation 
which requires a bachelor's degree according to the DOT. However, 
a reference in the DOL1s DOT, Fourth Edition, 1977. standing alone, 
is not enough to establish that an occupation is a specialty 
occupation. The DOT classification system and its categorization 
of an occupation as "professional and kindred" are not directly 
related to membership in a profession or specialty occupation as 
defined in immigration law. In the listing of occupations, any 
given subject area within the professions contains nonprofessional 
work, as well as work within the professions. 
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The latest edition of the DOT does not give information about the 
educational and other requirements for the different occupations. 
This type of information is currently furnished by the DOL in the 
various editions of the Handbook. The latter publication is given 
considerable weight (certainly much more than the DOT) in 
determining whether an occupation is within the professions. This 
is because it provides specific and detailed information regarding 
the educational and other requirements for occupations. 

The only similarity between the duties of the proffered position 
and those of a paralegal is that the position involves the 
research, classifying, and organizing of information. That duty 
relates more closely to the position of administrative assistant, 
an occupation which will be discussed further in this decision. 

Additionally, the marketing duties of the proffered position are 
not the duties typically performed by a market research analyst as 
set forth in the DOL' s Occupational Outlook Handbook (Handbook) , 
2002-2003 edition. Therefore, the Service is not persuaded to 
classify the position as the specialty occupation of a market 
research analyst. 

The first reason why the Service is not persuaded to classify the 
offered position as a market research analyst position concerns the 
particular duties of the offered position compared with the duties 
of a typical market research analyst position. At page 239 of the 
Handbook, the DOL states that "[mlarket research analysts are 
concerned with the potential sales of a product or service. They 
analyze statistical data on past sales to predict future sales." 
While the duties described by the petitioner appear to involve some 
sales analysis, the proffered position appears to be primarily that 
of a market research manager as will be discussed further in this 
decision. 

The second reason why the Service is not persuaded to classify the 
offered position as a market research analyst position relates to 
the type of industry in which the beneficiary would be employed. 
Information in the Handbook, at page 149, provides insight into the 
types of industries in which market research analysts are normally 
found. According to the DOL: 

Private industry provided about 4 out of 5 jobs for 
salaried workers, particularly economic and marketing 
research firms, managements consulting firms, banks, 
securities and commodities brokers, and computer and data 
processing companies. 

Although the list of private industry employers is not all 
inclusive, the DOL1s description of a market research analyst's job 
implies that these types of positions are found within large firms 
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or corporations, such as banks or worldwide pharmaceutical 
companies. 

The record indicates that the petitioner, which is engaged in the 
travel industry, employs 7 persons and has an approximate gross 
annual income of $1.8 million. The travel industry, the industry 
in which the petitioner is engaged, is not within the DOL1s list of 
industries that typically require the services of a full-time 
individual who performs only market research analyst duties. 

Although the Service does not agree with the petitioner that the 
position it is offering is a market research analyst position, the 
petitioner could, nevertheless, qualify the offered position as a 
specialty occupation if the petitioner could establish that: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into 
the particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, 
in the alternative, an employer may show that its 
particular position is so complex or unique that it 
can be performed only by an individual with a 
degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the 
duties is usually associated with the attainment of 
a baccalaureate or higher degree. 

The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

After careful review of the evidence of record, it is concluded 
that the proffered position combines the duties of a marketing 
manager, an administrative assistant, and a translator. 

According to the Handbook, translators normally acquire their 
skills from a long period of on-the-job training. The record does 
not contain any evidence to show that the beneficiary's duties as 
a translator are of such complexity that a baccalaureate degree in 
a specific specialty is necessary for the successful completion of 
its duties. 

Similarly, the Handbook at page 27 states that: 
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Marketing managers develop the firm's detailed marketing 
strategy. With the help of subordinate's, including 
product development managers and market research 
managers, they determine the demand for products and 
services offered by the firm and its competitors. In 
addition, they identify potential markets . . . Marketing 
managers develop pricing strategy with an eye towards 
maximizing the firm's share of the market and its profits 
while ensuring that the firms's customers are satisfied. 
In collaboration with sales, product development, and 
other managers, they monitor trends that indicate the 
need for new products and services and oversee product 
development. 

The beneficiary's proposed job duties, which include developing 
marketing plans and analyzing financial data as directed by 
management, with respect to proposed marketing plans, 
profitability, and business operations, parallel the job 
responsibilities of a market research manager. Information at page 
28 of the Handbook does not indicate that a position as a market 
research manager requires a bachelor's degree in a specific field 
of study. Rather, most employers prefer a wide-range of 
educational backgrounds or promote individuals from within 
companies. 

According to the DOL at page 423 of the Handbook, administrative 
assistants conduct research, prepare routine correspondence, and 
prepare statistical reports. Information at page 423 of the 
Handbook does not indicate that a position as an administrative 
assistant requires a bachelor's degree in a specific field of 
study. Administrative assistants acquire skills in various ways. 
Training ranges from high school vocational education programs to 
1- and 2-year programs in office administration offered by business 
schools, vocational-technical institutes, and community colleges. 

In view of the foregoing, it is concluded that the petitioner has 
not shown that a baccalaureate degree is a minimum requirement for 
entry into the occupation. 

Second, the petitioner has not shown that it normally requires a 
bachelor's degree in a specific, specialized field of study or its 
equivalent for the position being offered to the beneficiary. 
Indeed, counsel specifically states in his letter dated June 19, 
2001, that the position requires "at least a baccalaureate degree 
in the arts or its equivalent, college level work in English, 
history, political science or the equivalent, and knowledge of 
research method~logy.~ Clearly, the petitioner requires a 
bachelor's degree, but there is no stated requirement that the 
degree must be in a specific, specialized area. It appears that 
the petitioner is seeking an individual with a general liberal arts 
degree. 
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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner is a software development business with one employee 
and an anticipated gross annual income of $750,000. It seeks to 
employ the beneficiary as a programmer analyst for a period of two 
years and nine months. The director determined the petitioner had 
not established that the beneficiary qualifies to perform the 
duties of a specialty occupation. 

On appeal, the petitioner submits a brief. 

Section lOl(a) (15) (H) (i) (b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. 1101 (a) (15) (H) (i) (b) , provides in part for 
nonimmigrant classification to qualified aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. Section 214(i) (1) of the Act, 8 U.S.C. 1184(i) (l), 
defines a "specialty occupation" as an occupation that requires 
theoretical and practical application of a body of highly 
specialized knowledge, and attainment of a bachelor's or higher 
degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) ( 2 )  , to 
qualify as an alien coming to perform services in a specialty 
occupation the beneficiary must hold full state licensure to 
practice in the occupation, if such licensure is required to 
practice in the occupation. In addition, the beneficiary must have 
completed the degree required for the occupation, or have 
experience in the specialty equivalent to the completion of such 
degree and recognition of expertise in the specialty through 
progressively responsible positions relating to the specialty. 

The director determined that the petitioner had not submitted 
sufficient evidence to show that the beneficiary's baccalaureate 
degree in mechanical engineering and his work experience are 
equivalent to a bachelor's degree in computer science, information 
science, or management information systems. 

On appeal, the petitioner states that the proffered position 
belongs to a subgroup of programmer analysts who work in the field 
of process re-engineering. The describes this subgroup 
as follows: 

Programmer [a] nalysts working in [pl rocess [rl e- 
engineering work at a macro level. They have to analyze 
entire enterprises. Their task is to enhance the 
productivity and efficiency of the entire enterprise; to 
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arrange and re-arrange the sequence of production 
processes or other business processes. Such re- 
arrangement has to lead to a more optimal and efficient 
level of functioning. They use information systems and 
information technology to harness the components of the 
newly re-engineered system to make it function as a 
cohesive whole. They re-arrange or re-design the 
existing information systems to be compatible with the 
newly re-engineered process structure. 

The petitioner asserts that the beneficiary' s bachelorr s degree in 
mechanical engineering qualifies him for the position of programmer 
analyst (process re-engineering) because his engineering course 
work involved the study of production technologies, enterprise wide 
planning, enterprise wide systems, and process implementation with 
training and/or problems, competencies which are used extensively 
in process re-engineering. 

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform 
services in a specialty occupation, the alien must meet one of the 
following criteria: 

1. Hold a United States baccalaureate or higher 
degree required by the specialty occupation 
from an accredited college or university; 

2. Hold a foreign degree determined to be 
equivalent to a United States baccalaureate or 
higher degree required by the specialty 
occupation from an accredited college or 
university; 

3. Hold an unrestricted State license, 
registration, or certification which 
authorizes him or her to fully practice the 
specialty occupation and be immediately 
engaged in that specialty in the state of 
intended employment; or 

4. Have education, specialized training, and/or 
progressively responsible experience that is 
equivalent to completion of a United States 
baccalaureate or higher degree in the 
specialty occupation and have recognition of 
expertise in the specialty through 
progressively responsible positions directly 
related to the specialty. 

The proffered position is that of a programmer analyst. A review 
of the Department of Labor's Occu~ational Outlook Handbook, 2002- 
2003 edition, at page 182 finds that the usual requirement for 
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employment as a computer scientist, systems analyst, or engineer is 
a ba~calaureate~degree in computer science, information science, or 
management information systems. 

The record shows that the beneficiary holds a bachelor of 
engineering degree in mechanical engineering from Gulbarga 
University in India. The beneficiary also holds a post-graduate 
diploma in business management. The beneficiary has more than five 
years of work experience at a power plant. A credentials 
evaluation service found the beneficiary's foreign education and 
work experience to be equivalent to four years of college-level 
course work in a baccalaureate program in mechanical engineering 
with a concentration in computer and in6ormation systems. 

In response to a Service request for additional evidence. the 
petitioner submi tted a second-evaluation 

- 
experience are equivalent to four years of college-level course 
work in a baccalaureate program in mechanical engineering with a 
concentration in computer and information systems. 

Pursuant to 8 C. F. R. 214.2 (h) (4) (iii) (D) (1) , equivalence to 
completion of a United States baccalaureate or higher degree shall 
mean achievement of a level of knowledge, competence, and practice 
in the specialty occupation that has been determined to be equal to 
that of an individual who has a baccalaureate or higher degree in 
the specialty and shall be determined by an evaluation from an 
official who has authority to grant college-level credit for 
training and/or experience in the specialty at an accredited 
college or university which has a program for granting such credit 
based on an individual's training and/or work experience. 

This Service uses an independent evaluation of a person's foreign 
credentials in terms of education in the United States as an 
advisory opinion only. Where an evaluation is not in accord with 
previous equivalencies or is in any way questionable, it may be 
rejected or given less weight. See Matter of SEA, Inc., 19 I & N  
Dec. 817 (Comm. 1988) In this case, there is no evidence in the 
record to show tha is an official who has authority to 
grant college-leve cre ~t or training and/or experience in the 
specialty at an accredited university which has a program for 
granting such credit based on an individual's training and/or work 
experience as is required by 8 C.F.R. 214.2 (h) (4) (iii) (Dl (1) . 
Accordingly, the evaluations performed by Dr. Melkote are accorded 
little weight. 

The record indicates that the beneficiary had over five years of 
work experience at the time of the filing of the present petition. 
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The record contains a letter from S.N. Ral, Executive Director of 
Sathavahana Ispat Limited, stating that the beneficiary worked as 
the duty manager of a ower plant from April 6 ,  1993 -to May 12, 
1999. However, provides no description of the specific 
duties performed by the beneficiary during his employment for that 
company. The beneficiary states in his resume that he was involved 
in several projects involving the development of software for the 
company's sales order processing, inventory and control management, 
and material management systems. However, the record contains no 
independent evidence to corroborate the beneficiary's statements 
regarding the work he performed during his employment for that 
company. 

The beneficiary states in his resume that he subsequently worked 
for Lanco Industries from March 2000 to the date of filing of the 
petition. The beneficiary states that he was involved in the 
development of a sales information system for that company's 
products. However, the record contains no employment letter from 
that company specifying the beneficiary's job title or the duties 
performed by the beneficiary during his employment for that 
company. 

On appeal, the petitioner argues that the beneficiary's degree in 
mechanical engineering provided him with the competencies needed to 
successfully perform the duties of the proffered position. The 
petitioner further states that it currently has "at least two 
employeesn who have a bachelor's degree in mechanical engineering 
along with work experience as process re-engineering programmers. 
It is noted that the petitioner has not submitted any evidence to 
corroborate this claim. 

The petitioner has not submitted evidence to show that the 
beneficiary's education and work experience are equivalent to a 
bachelor's degree in computer science, information science, or 
management information systems, such as an evaluation from an 
official who has authority to grant college-level credit for 
training and/or experience in the specialty at an accredited 
college or university which has a program for granting such credit 
based on an individual's training and/or work experience as is 
required by 8 C.F.R. 214.2 (h) (4) (iii) (D) (1) . 

Furthermore, the petitioner has not submitted sufficient evidence 
to show that the beneficiary's foreign education and work 
experience included the theoretical and practical application of 
specialized knowledge required by the specialty occupation or that 
the alien's experience was gained while working with peers, 
supervisors, or subordinates who have a degree or its equivalent in 
the specialty occupation. 

The beneficiary is not a member of any organizations whose usual 
prerequisite for entry is a baccalaureate degree in a specialized 
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area. The record contains no evidence that the beneficiary holds 
a state license, registration, or certification which authorizes 
him to practice a specialty occupation. In view of the foregoing, 
it is concluded that the petitioner has not demonstrated that the 
beneficiary is qualified to perform services in a specialty 
occupation. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. Accordingly, the decision of the 
director will not be disturbed. 

ORDER: The appeal is dismissed. 
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Third, the petitioner has not shown that the degree requirement is 
common to the industry in parallel positions among similar 
organizations. 

Finally, the petitioner did not demonstrate that the nature of the 
beneficiary's proposed duties is so specialized and complex that 
the knowledge required to perform the duties is usually associated 
with the attainment of a baccalaureate or higher degree. 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding. Accordingly, it 
is concluded that the petitioner has not demonstrated that the 
offered position is a specialty occupation within the meaning of 
the regulations. 

As the petitioner has not sufficiently established that the 
proffered position is a specialty occupation, the beneficiary's 
qualifications need not be examined further in this proceeding. 

Beyond the decision of the director, the petitioner's labor 
condition application was certified on April 30, 2001, a date 
subsequent to March 2, 2001, the filing date of the visa petition. 
~egulations at 8 C.F.R. 214.2 (h) (4) (i) (B) (1) provide that before 
filinq a ~etition for H-1B classification in a specialty 
occupation, the petitioner shall obtain a certification from the 
Department of Labor that it has filed a labor condition 
application. Therefore, the petition may not be approved for this 
reason as well. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


