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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The petitioner is a fabric and garment manufacturer with 37 
employees and a gross annual income of $13,884,908. It seeks to 
employ the beneficiary as a production control manager for a period 
of three years. The director determined the petitioner had not 
established that the proffered position is a specialty occupation 
or that the beneficiary is qualified to perform the duties of a 
specialty occupation. 

On appeal, counsel submits a brief. 

8 C.F.R. 214.2 (h) (4) (ii) defines the term I1specialty occupation" 
as : 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director denied the petition because the duties described by 
the petitioner appeared to relate to the job of a general manager, 
an occupation that does not require a baccalaureate degree. The 
director further found that the beneficiary does not hold a 
baccalaureate degree. On appeal, counsel states, in part, that the 
proffered position is that of an industrial production manager 
rather than a general manager. Counsel further states that the 
Service has approved similar petitions in the past and submits job 
advertisements to demonstrate that the degree requirement is 
industry wide. Counsel additionally states that the beneficiary has 
sufficient employment experience to qualify for the position. 

Counsel's statement on appeal is not persuasive. The Service does 
not use a title, by itself, when determining whether a particular 
job qualifies as a specialty occupation. The specific duties of the 
offered position combined with the nature of the petitioning 
entity's business operations are factors that the Service 
considers. In the initial 1-129 petition, the petitioner described 
the duties of the offered position as follows: 

[The beneficiary's] duties as a Production Control 
Manager, will be to control the entire production 
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activities of our manufacturing department. He will train 
and supervise operators in operating the various hi-tech 
knitting machines. He is required to control the 
production so that there will be no excess or waste. [The 
beneficiaryl will establish production and quality 
standards, plan and direct production activities. He will 
develop budget and cost control for the department. [The 
beneficiaryl will make strategic plans to further 
increase the volume of our production and train 
technicians in operating our sophisticated hi-tech 
machineries. He will plan and make changes if necessary 
to improve the production facility and run the department 
in an efficient and cost effective way. He will inspect 
and make sure that the goods produced is [sic] of the 
highest quality. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

First, the Service does not agree with counsel's argument that the 
proffered position is a specialty occupation. The proffered 
position appears to be that of an industrial production manager. A 
review of the Department of Labor's Occupational Outlook  andb book, 
2002-2003 edition, at page 65, finds that because of the diversity 
of manufacturing operations and job requirements, no standard 
preparation exists for this occupation. Although a college degree 
is required, degrees in business, engineering, as well as liberal 
arts fields appear welcome. Thus, the petitioner has not shown that 
a bachelor's degree in a specialized area or its equivalent is 
required for the position being offered to the beneficiary. 
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Second, the petitioner has not shown that it has, in the past, 
required the services of individuals with baccalaureate or higher 
degrees in a specialized area or an equivalent thereof, for the 
offered position. Third, although the record contains numerous job 
advertisements, the petitioner did not present any documentary 
evidence that businesses similar to the petitioner in their type of 
operations, number of employees, and amount of gross annual income, 
require the services of individuals in parallel positions. Finally, 
the petitioner did not demonstrate that the nature of the 
beneficiary's proposed duties is so specialized and complex that 
the knowledge required to perform the duties is usually associated 
with the attainment of a baccalaureate or higher degree. 

With respect to counsel's objection to denial of this petition in 
view of the approval of similar petitions in the past, the 
Associate Commissioner, through the Administrative Appeals Office, 
is not bound to follow the contradictory decision of a service 

- 

center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 
(E.D.La. 2000), aff Id, 248 F.3d 1139 (5th Cir. 2001), cert. denied, 
122 S. Ct.51 (U.S. 2001). 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding. ~ccordingly, it is 
concluded that the petitioner has not demonstrated that the offered 
position is a specialty occupation within the meaning of the 
regulations. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (C), to qualify to perform 
services in a specialty occupation, the alien must meet one of the 
following criteria: 

1. Hold a United States baccalaureate or higher degree 
required by the speci,alty occupation from an accredited 
college or university; 

2. Hold a foreign degree determined to be equivalent to 
a United States baccalaureate or higher degree required 
by the specialty occupation from an accredited college or 
university; 

3. Hold an unrestricted State license, registration, or 
certification which authorizes him or her to fully 
practice the specialty occupation and be immediately 
engaged in that specialty in the state of intended 
employment; or 

4. Have education, specialized training, and/or 
progressively responsible experience that is equivalent 
to completion of a United States baccalaureate or higher 
degree in the specialty occupation and have recognition 
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of expertise in the specialty through progressively 
responsible positions directly related to the specialty. 

The record indicates that the beneficiary has more than 20 years of 
relevant employment experience. Counsel and petitioner argue that 
such experience qualifies him for a specialty occupation. The 
record, however, does not contain any corroborating evidence to 
support such claim such as an evaluation from an official who has 
authority to grant college-level credit for training and/or 
experience in the specialty at an accredited college or university 
which has a program for granting such credit based on an 
individual's training and/or work experience, as required by 8 
C.F.R. 214.2(h) (4) (iii) (D) (1). Accordingly, it is concluded that 
the petitioner has not shown that the beneficiary qualifies to 
perform the duties of a specialty occupation. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


