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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, California Service Center, and is now before the 
Associate Commissioner for Examinations on appeal. The appeal will 
be dismissed. 

The petitioner owns and operates three gas stations and convenience 
stores. It has six employees and a gross annual income of $9 
million. The petitioner seeks to employ the beneficiary as a 
software engineer for a period of three years. The director 
determined the petitioner had not submitted a certification from 
the Department of Labor (DOL) that a Labor Condition Application 
(Form ETA 9035) had been properly filed. 

Pursuant to 8 C.F.R. 214.2 (h) ( 4 )  (iii) (B) , the petitioner shall 
submit the following with an H-1B petition involving a specialty 
occupation: 

1. A certification from the Secretary of Labor 
that the petitioner has filed a labor 
condition application with the Secretary, 

2. A statement that it will comply with the terms 
of the labor condition application for the 
duration of the alienf s authorized period of 
stay 1 

3. Evidence that the alien qualifies to perform 
services in the specialty occupation as 
described in paragraph (h) (4) (iii) (A) of this 
section, . . . 

In this case, the only Form ETA 9035 Labor condition ~pplication 
contained in the record was certified on January 22, 2002, a date 
subsequent to September 24, 2001, the filing date of the visa 
petition. Counsel asserts on appeal that the petitioner did file 
a Form ETA 9035 with the Department of Labor prior to the filing 
date of the petition, but that LCA was rejected by the DOL, as were 
at least two other LCA's that were faxed to the DOL by the 
petitioner. It is noted that counsel has not submitted any 
documentation to corroborate his statements. Counsel did submit a 
photocopy of a receipt notice and an approval notice relating to a 
different petition, where it appears that the LCA was certified by 
the DOL subsequent to the filing date of the petition. However, 
since this record does not contain a copy of that petition and its 
supporting documentation, it is not possible to determine whether 
the facts regarding the filing of that LCA are identical to those 
in this case. The fact remains that the regulation at 8 C. F.R. 
214.2 (h) (4) (i) (B) (1) provides that before filinq a petition for H- 
1B classification in a specialty occupation, the petitioner shall 
obtain a certification from the Department of Labor that it has 
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filed a labor condition application. As this has not occurred, the 
petition may not be approved. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


