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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Associate Commissioner for
Examinations on appeal. The appeal will be rejected.

The petitioner is an elementary school with 25 employees and a
gross annual income of $880,453. It seeks to employ the beneficiary
as a first grade teacher for a period of 26 months. The director
determined that although the petitioner had established that it is
a non-profit organization, it had not established that it is
related or affiliated with an institution of higher education and
therefore exempt from paying the additional American Competiveness
and Workforce Improvement Act (ACWIA) filing fee of $500.

On appeal, counsel submits additional evidence.

8 C.F.R. 214.2(h) (19) (iii) provides, in part, that the following
exempt organizations are not required to pay the additional $500
fee:

(A) An institution of higher education, as defined in
section 101l (a) of the Higher Education Act of 1965;

(B) An affiliated or related nonprofit entity. A
nonprofit entity (including but not limited to hospitals
and medical or research institutions) that is connected
or associated with an institution of higher education,
through shared ownership or control by the same board or
federation operated by an institution of higher
education, or attached to an institution of higher
education as a member, branch, cooperative, or
subsidiary;

(C) A nonprofit research organization or governmental
research organization. A nonprofit research organization
is an organization that is primarily engaged in basic
research.and/or'applied.research.IXgovernmental research
organization is a United States Government entity whose
primary mission is the performance or promotion of basic
research and/or applied research...

On appeal, counsel states, in part, that the petitioner is exempt
from paying the additional ACWIA fee of $500 because it is a
primary or secondary educational institution. Counsel has not
demonstrated, however, that the petitioner falls within one of the
categories described above. Therefore, the petitioner has not

demonstrated that it is exempt from paying the additional ACWIA fee
of $500. .

8 C.F.R. 103.2(a) (7) (i) states in part that:
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An application or petition which is not properly signed
or is submitted with the wrong filing fee shall be
rejected as improperly filed. Rejected applications and
petitions, and ones in which the check or other financial
instrument used to pay the filing fee is subsequently
returned as nonpayable will not retain a filing date.

This petition should have been rejected by the director as
improperly filed. There is no provision for an appeal from an
improperly filed petition.

As the record indicates that the petition was improperly filed, the
petitioner’s appeal will be rejected.

ORDER: The appeal is rejected.



