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DISCUSSION: The nonimmigrant visa petition was denied by the
director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner is a pharmacy with five employees and a projected
gross annual income of $500,000. It seeks to employ the
beneficiary as a pharmacy business manager for a period of three
years. The director ‘determined the petitioner had not established
that the proffered position is a specialty occupation.

On appeal, counsel submits a brief and additional documentation.

8 C.F.R. 214.2(h) (4) (ii) defines the term "specialty occupation"
as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, -engineering, mathematics, physical
sciences, social sciences, medicine and  health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

The director concluded that the proffered position is that of a
retail store manager or general manager, a position which does not
require a minimum of a baccalaureate degree in a specialized area.
On appeal, counsel argues in part that the proffered position is
that of a health services manager, an occupation which normally
requires a master’s degree in health services administration, long-
term care administration, health sciences, public health, public
administration, or business administration.

In the initial I-129 petition, the petitioner outlines the duties
of the offered position as follows:

1. To manage the pharmacy and the immediate
persons and supervise ...a pharmacist.
2. To supervise the [plreparation, compounding,

preserving and dispensing of the drugs,
medicines and therapeutic devices, counseling
of patients and monitoring drug regimens.

3. To perform pre formulation and quantitative
analysis and to supervise the [plharmacist.
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4. Keep operating records and prepare daily
records of doses etc.

5. To handle and answer client complaints and
inquiries.
6. Perform market research relating to over the

counter products to determine potential
increase in sales.

7. Gather data on competitors and analyze prices,
sales and merchandise according. to
requirements of profitability of store
operations.

8. Coordinate sales promotion activities and

direct merchandise display.

9. Supervise employees engaged in sales work,
taking inventories, reconciling cash with
sales receipts.

10. Keep operating records and prepare daily
records of transactions for accounting
purposes.

11. Order merchandise and prepares requisitions to
replenish merchandise.

12. Answer customer complaints and inquiries.
Interview, hire and train employees. :

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into
the particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or,
in the alternative, an employer may show that its
particular position is so complex or unique that it
can be performed only by an individual with a
degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
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duties is usually associated with the attainment of
a baccalaureate or higher degree.

The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding.

The Service does not agree with counsel’s assertion that the
proffered position is that of a health services manager. According
to the Department of Labor’s Qccupational Outlook Handbook
(Handbook) , 2000-2001 Edition, at page 53, health services managers
plan, direct, coordinate, and supervise the delivery of health
care. They work in medical facilities which provide direct care to
patients. They also work for health maintenance organizations and
in other managed care settings. In this case, the petitioner is a
retail pharmacy which sells prescription and over-the-counter
medications and other merchandise. Clearly, a retail pharmacy does
not require the services of a health services manager.

In cases such as this, the duties of the position are dispositive
and not the job title. The petitioner states that the holder of
the proffered position will manage the pharmacy and supervise a
pharmacist in the preparation of prescription medications, counsel
patients regarding medications, and monitor drug regimens. These
are duties typically performed by a pharmacist. However, the
petitioner states that it already employs a pharmacist. In this
case, the record does not contain any evidence that the beneficiary
has a license to practice pharmacy in the State of New York. Since
the beneficiary is not a licensed pharmacist, he may not supervise
a licensed pharmacist in the performance of pharmacy-related
duties.

The other duties of the proffered position are those typically
performed by a retail store manager such as supervising, hiring and
firing employees; answering customer complaints and inquiries;
ordering merchandise; reconciling cash with sales receipts; keeping
operating records; and preparing daily records of transactions for
accounting purposes. The proffered position is clearly that of a
general manager or retail store manager. A review of the Handbook
at page 50 finds no requirement of a baccalaureate or higher degree
in a specialized area for employment as a general manager. Degrees
in business and in liberal arts fields appear equally welcome. 1In
addition, certain personal qualities and participation in in-house
training programs are often considered as important as a specific
formal academic background. In view of the foregoing, it is
concluded that the petitioner has not demonstrated that the offered
position is a specialty occupation within the meaning of
regulations.

Counsel’s argument that the position of manager has previously been
found to be a specialty occupation in Arctic Catering Inc. v.
Thornburgh, 769 F. Supp. 1167 (D. Colo. 1991) and Matter of
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Villanueva, 14 I&N Dec. 733 (DAC. 1977) is not persuasive. Neither
of the positions in those cases parallels the proffered position.
The position in Arctic Catering Inc. v. Thornburgh is that of a
manager for a firm which caters to the living needs of workers at
geophysical drilling and mining camps in remote regions of the
world. The proffered position in Matter of Villanueva is that of
a medical records librarian, not that of a retail pharmacy manager.

The petitioner has not shown that it has, in the past, required the
services of individuals with baccalaureate or higher degrees in a
specialized area for the offered position.

Counsel submits, on appeal, five job advertisements for positions
as pharmacy managers. All of those positions require at least a
Bachelor of Science degree in Pharmacy. However, the advertised
jobs are different from the proffered position in that all of those
positions involve employment for a major health care provider, not
for a small retail pharmacy. The pharmacy manager in most of those
positions would supervise a staff of at least ten to fifteen
pharmacists in a regional pharmacy.

Counsel also submits letters from a individuals who are,
respectively, an owner and a manager of other retail pharmacies in
the New York area. Both individuals state that a bachelor’s degree
in pharmacy is a normal requirement for a position as a pharmacy
manager in a retail pharmacy. However, neither individual has
stated, or provided any evidence to show, that his pharmacy employs
a pharmacy manager with a bachelor’s degree in pharmacy.
Furthermore, two letters are not sufficient to show that pharmacy
managers in retail pharmacies typically hold a bachelor’s degree in
pharmacy. It is concluded the petitioner has not submitted
sufficient evidence to show that the degree requirement is common
to the industry in parallel positions among similar organizations.

Finally, the petitioner has not shown that the nature of the
specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



