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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, California Service Center, and is now before the 
Associate Commissioner for Examinations on appeal. The appeal will 
be sustained. 

The petitioner is a private school which seeks to employ the 
beneficiary as a kindergarten teacher for a three-year period. The 
director determined the petitioner had not established that the job 
offered qualifies as a specialty occupation. 

On appeal, counsel states the offered position is for a 
kindergarten teacher and not for a nursery school teacher as 
indicated in the director's order. Counsel requests that the 
petition be approved. 

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. 1101 (a) (15) (H) (i) (b) , provides in part for 
nonimmigrant classification to qualified aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (1) , 
defines a "specialty occupation" as an occupation that requires 
theoretical and practical application of a body of highly 
specialized knowledge, and attainment of a bachelor's or higher 
degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (C) , to qualify to perform 
services in a specialty occupation, the alien must meet one of the 
following criteria: 

1. Hold a United States baccalaureate or higher degree 
required by the specialty occupation from an accredited 
college or university; 

2. Hold a foreign degree determined to be equivalent to 
a United States baccalaureate or higher degree required 
by the specialty occupation from an accredited college or 
university; 

3. Hold an unrestricted State license, registration, or 
certification which authorizes him or her to fully 
practice the specialty occupation and be immediately 
engaged in that specialty in the state of intended 
employment; or 

4. Have education, specialized training, and/or 
progressively responsible experience that is equivalent 
to completion of a United States baccalaureate or higher 
degree in the specialty occupation and have recognition 
of expertise in the specialty through progressively 
responsible positions directly related to the specialty. 
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The beneficiary received a Bachelor of Science degree in Elementary 
Education in 1971 from the Philippine Normal College in Manila, 
Philippines. She also accrued 24 units toward a Master of Arts 
degree in Education with a specialization in Library Science from 
the same college. The record shows that she has worked for many 
years as a teacher beginning in 1973. Therefore, the petitioner has 
shown that the beneficiary qualifies to perform the duties of the 
offered position. 

The term "specialty occupation" is defined at 8 C.F.R. 
214.2(h) (4) (ii) as: 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge to 
fully perform the occupation in such fields of human 
endeavor, including, but not limited to, architecture, 
engineering, mathematics, physical sciences, social 
sciences, medicine and health, education, business 
specialties, accounting, law, theology, and the arts, and 
which requires the attainment of a bachelor's degree or 
higher in- a specific specialty, or its equivalent, as a 
minimum for entry into the occupation in the United 
States. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4 .  The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The duties of the offered position are listed as: 

Our teachers lecture and demonstrate to an entire class 
also provide individual attention as much as possible. 
Our kindergarten teachers' duties include teaching math, 
language arts, writing, science and social studies to 
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children 4 to 6 years old. Teachers use games, music art 
work, films, slides and computers to teach basic skills. 
They assign lessons, give tests, hear oral presentations, 
grade reports, and oversee special projects. They 
maintain order in the classroom and instill good study 
habits and an appreciation for learning. 

Further, our teachers observe and evaluate students 
performance and potential, keep tract of their social 
development and health, and discuss problems of progress 
with parents. They may also counsel pupils with academic 
or personal problems. 

The beneficiary will teach kindergarten students on a full-time 
basis. The offered position is that of a school teacher. 
Accordingly, it is concluded that the petitioner has demonstrated 
that the offered position is a specialty occupation within the 
meaning of the regulations. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has sustained that burden. 

ORDER: The appeal is sustained. 


