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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The petitioner is a skilled nursing and rehabilitation facility 
with over 500 employees and an approximate gross annual income of 
$22 million. It seeks to employ the beneficiary as a cardiac rehab 
nurse for a period of three years. The director determined the 
petitioner had not established that the proffered position is a 
specialty occupation. 

On appeal, counsel submits a brief and additional documentation. 

Pursuant to 8 C. F.R. 214.2 (h) (4) (ii) , a I1specialty occupation" is 
defined as: 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director concluded that the petitioner had failed to establish 
that a baccalaureate degree in a specialized area is a standard 
minimum requirement for the job offered or that the duties of the 
proffered position are so specialized or complex that the knowledge 
required to perform services in the occupation is usually 
associated with the attainment of a baccalaureate degree. On 
appeal, counsel argues that the proffered position is a "clinically 
complex, ultra high rehab position which involves extremely 
medically complex functions usually associated with the attainment 
of a baccalaureate or higher degree." 

The Service does not agree with counsel's argument that the 
proffered position requires a BSN degree. The Service does not use 
a title, by itself, when determining whether a particular job 
qualifies as a specialty occupation. The specific duties of the 
proffered position combined with the nature of the petitioning 
entity's business operations are factors that the Service 
considers. ' In the initial 1-129 petition, the petitioner described 
the duties of the proffered position as follows: 

* Identifying appropriate admissions to the Cardiac 
Rehab Unit by utilizing PRI documentation, hospital 
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visits and consultation with the designated facility 
physician. 

* Educates and supervises nursing and other cardiac 
unit staff. 

* Provides ongoing inservices to all unit staff on 
concepts of care for cardiac residents and emergency 
procedures. 

* Reviews the care plan and all admission and 
discharge documentation. 

* Monitors resident's progress or change in condition 
which alter the resident's needs, assists [nlurses, 
[plhysicians and the interdisciplinary team in 
changing the plan of care. 

* Responsible for maintaining knowledge and 
performance standards associated with the care of 
cardiac patients. 

* Works in conjunction with the facility's Performance 
Improvement Committee to ensure compliance with 
protocols, standards of care, and collection of 
data. 

* Supervises and provides the appropriate education to 
individual residents and family, giving them the 
knowledge necessary to make informed decisions 
regarding treatment, lifestyle, quality of life and 
the promotion of wellness. 

* Develops individual teaching guidelines for all 
residents in cardiac rehab unit identifying learning 
readiness, and necessary teaching educational 
protocols. 

* Maintains weekly communication with facility 
physician regarding resident progress or necessary 
changes in the resident's plan of care, when 
appropriate. 

* Formulates and reviews policies and procedures for 
cardiac rehab program. 

* Evaluates performance of all cardiac rehab staff 
every six months for performance and maintenance of 
established standards and emergency procedures. 
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* Reports to all in-house code situations and 
functions as supervisory staff in ACLS protocol and 
defibrillation. 

* Disciplines unit staff as needed. 

Pursuant to 8 C . F . R .  214 - 2  (h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into 
the particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, 
in the alternative, an employer may show that its 
particular position is so complex or unique that it 
can be performed only by an individual with a 
degree ; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4 .  The nature of the specific duties is so specialized 
and complex that knowledge required to perform the 
duties is usually associated with the attainment of 
a baccalaureate or higher degree. 

The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

The Service does not agree with counsel's argument that the 
proffered position of cardiac rehab nurse would normally require a 
bachelor's degree in nursing or a related field. The Department of 
Labor's Occupational Outlook Handbook (Handbook), 2000-2001 
Edition, at pages 210-212 does not indicate that there is a 
requirement of a baccalaureate or higher degree in a specialized 
area for employment as a registered nurse. Some registered nurses 
hold baccalaureate degrees while others hold diplomas or associate 
(two-year) degrees. Additionally, the Handbook indicates that 
attempts to raise the educational requirements for a registered 
nursing license to a baccalaureate degree in nursing have not been 
successful. It is noted that the Handbook does not support the 
petitioner's assertion that the offered position is a specialty 
occupation based on the beneficiary's supervision of other nurses 
and performance of administrative duties. Thus, the petitioner has 
not shown that a bachelor's degree or its equivalent is required 
for the position being offered to the beneficiary. 
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While counsel asserts on appeal that a BSN degree is a minimum 
requirement for the position being offered, he has not provided any 
independent evidence to corroborate this assertion. 

Counsel further asserts that the degree requirement is common to 
the industry in parallel positions among similar organizations and 
submits a list of 28 subacute and long-term care centers in New 
Jersey which "preferably require" a BSN degree for certain middle- 
management nursing positions such as subacute unit manager, 
supervisors, and infection control coordinators. However, no 
evidence has been submitted from any of the facilities named on the 
list to corroborate this assertion. Thus, counsel has not 
submitted sufficient evidence to show that the degree requirement 
is common to the industry in parallel positions among similar 
organizations. 

While counsel claims that the specific duties of the proffered 
position are so specialized and complex that knowledge required to 
perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree, he has not submitted any evidence 
to corroborate his claim. 

Counsel's statement that there is a critical shortage of qualified 
registered nurses in the State of New Jersey is noted. However, 
the fact remains that the petitioner has failed to establish that 
any of the four factors enumerated above are present in this 
proceeding. Accordingly, it is concluded that the petitioner has 
not demonstrated that the offered position is a specialty 
occupation within the meaning of the regulations. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. Accordingly, the decision of the 
director will not be disturbed. 

ORDER: The appeal is dismissed. 


