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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner is a computer consulting firm. It seeks to employ
the beneficiary as a quality analyst/tester for a period of three
years. The director determined the petitioner had not established
that the job offered qualifies as a specialty occupation.

On appeal, the petitioner states that the offered position is a
specialty occupation and the beneficiary is qualified to perform
the duties of a specialty occupation.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101(a) (15) (H) (1) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214(i) (1) of the Act, 8 U.S.C. 1184(i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of ‘a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, 1if such licensure 1is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required

by the specialty occupation from an accredited college or
university;

3. .Hold.an'unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
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engaged in that specialty in the state of intended
employment; or

4, Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

An educational evaluation equates the beneficiary’s educational
level to a Bachelor of Science degree in Industrial Relations and
Management Information Systems from an accredited institution of
higher education in the United States. Accordingly, it is concluded
that the beneficiary qualifies to perform the duties of the offered
position.

The term ‘'"specialty occupation" is defined at 8 C.F.R.
214 .2 (h) (4) (ii) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (4) (1ii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.
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Upon initial submission, the duties of the offered position were
listed as:

The Quality Assurance Tester shall be responsible for
programming and working on application systems including
Visual C++ and Visual Basic. The Quality Assurance Tester
will also analyze business procedures and problems to
refind [sic] data and convert engineering and other
technical problems formulations to a format processable
by computer.

On appeal, the petitioner explains the firm cannot release software
for marketing unless it is completely tested to "debug" prior to
release. The petitioner further lists the duties of the offered
position as:

The job offered is of a Quality Assurance Tester and the
responsibilities of the beneficiary are working on
application systems including Visual C++ and Visual
Basic., to analyze business procedures and problems to
refind [sic] the data and convert engineering and other
technical problems formulations to a format processable
by computer., writing of test cases, test plans, negative
and positive testing, integration testing, performance
testing, load testing, stress testing, volume testing,
black box testing where no coding is required, regression
testing, GUI testing.

The foregoing descriptions are vague and provides little insight
into the beneficiary’s actual day-to-day duties. The petitioner has
failed to establish that any of the four factors enumerated above
are present in this proceeding. The petitioner has not shown that
it has, in the past, required the services of individuals with
baccalaureate or higher degrees in a specialized area for the
proffered position. In addition, the petitioner has not shown that
similar firms require the services of such individuals in parallel
positions.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act. 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



