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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Commissioner, Examinations, on appeal. The appeal will be 
dismissed. 

The petitioner is a software development and computer consultancy 
business with 32 employees and an approximate gross annual income 
of $3 million. It seeks to employ the beneficiary as a technical 
recruiter for a period of three years. The director determined 
that the petitioner had not established that the beneficiary 
qualifies to perform services in a specialty occupation. 

On appeal, counsel submits a brief and additional documentation. 

Section lOl(a) (15) (H) (i) (b) of the Immigration and Nationality Act 
(the Act) , 8 U.S.C. 1101 (a) (15) ( H )  (i) (b) , provides in part for 
nonimmigrant classification to qualified aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (I), 
defines a "specialty occupation" as an occupation that requires 
theoretical and practical application of a body of highly 
specialized knowledge, and attainment of a bachelor's or higher 
degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to 
qualify as an alien coming to perform services in a specialty 
occupation the beneficiary must hold full state licensure to 
practice in the occupation, if such licensure is required to 
practice in the occupation. In addition, the beneficiary must have 
completed the degree required for the occupation, or have 
experience in the specialty equivalent to the completion of such 
degree and recognition of expertise in the specialty through 
progressively responsible positions relating to the specialty. 

The director concluded that the petitioner had failed to establish 
that the beneficiary's foreign education is equivalent to a 
bachelor's degree in management information systems. On appeal, 
counsel argues in part that the beneficiary has the equivalent of 
a bachelor's degree in management information systems and that such 
degree is a standard minimum requirement for the position of 
technical recruiter. 

The record shows that the beneficiary has a Bachelor of Arts degree 
in History and a Master of Arts degree in Political Science from 
Punjab University in India. The applicant subsequently completed 
a Bachelor of Education degree from Annamalai University in India. 
She also holds a Graduate Diploma in Commerce (Business Systems) 
from the University of Wollongong in Australia, as well as a 
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Certificate in Computer Science from the National Institute of 
Information Technology. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) ( C )  , to qualify to perform 
services in a specialty occupation, the alien must meet one of the 
following criteria: 

1. Hold a United States baccalaureate or higher degree 
required by the specialty occupation from an 
accredited college or university; 

2. Hold a foreign degree determined to be equivalent 
to a United States baccalaureate or higher degree 
required by the specialty occupation from an 
accredited college or university; 

3. Hold an unrestricted State license, registration, 
or certification which authorizes him or her to 
fully practice the specialty occupation and be 
immediately engaged in that specialty in the state 
of intended employment; or 

4. Have education, specialized training, and/or 
progressively responsible experience that is 
equivalent to completion of a United States 
baccalaureate or higher degree in the specialty 
occupation and have recognition of expertise in the 
specialty through progressively responsible 
positions .directly related to the specialty. 

An academic credentials evaluator found the beneficiary's foreign 
education to be equivalent to a Master of Arts degree in Political 
Science and a Bachelor of Science degree in Management Information 
Systems from an accredited university in the United States. 

In resDonse to a Service request for additional evidence, the 
petiti6ner submitted 

Professor of 
Business Manage 
York. Prof esso 
who is authorized to grant college-level credit based on a 
candidate's foreign educational credentials, training and/or work 
experience and that is an accredited college which 
has a program for grantlng such credit based on an individual's 
training and/or work experience. 

prof e s s o r f  inds the beneficiary' s Bachelor of Arts degree in 
History and Master of Arts deqree in Political Science from an 
1ndian-University to be equivaient to a Master of Arts degree in 
Political Science from an accredited institution of higher 
education in the United States. She further finds the 
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beneficiary's Bachelor of Education Degree from Annamalai 
University to be equivalent to a bachelor's level major in 
Education from an accredited institution of higher education in the 
United States. 

Prof e s s o  notes that the beneficiary completed a diploma 
program in Commerce, with a specific concentration in Business 
Systems, at the University of Wollongong. As part of this program 
the beneficiary completed courses in Business Computer Systems, 
Structured Business Programming, Data Management, Management 
Information Systems, Information Systems Management, and related 
subjects. Professor Harpaz further notes that the beneficiary 
completed one semester of course work in Computer Science at the 
National Institute of Information Technology in India. The 
professor concludes that the beneficiary has completed the 
equivalent of an additional bachelor's-level major in Management 
Information Systems from an accredited institution of higher 
learning in the United States. 

On appeal, counsel asserts that the beneficiary has the equivalent 
of a bachelor's degree in management information systems and that 
the usual minimum requirement for the position of technical 
recruiter is a baccalaureate degree in either computer science, 
management information systems, or a related discipline, and/or 
professional experience in these fields. In support of his 
assertion, counsel submits an advisory opinion letter from Pai-Chun 
Ma, Associate Professor of Computer Information Systems, Zicklin 
School of Business, Baruch College - The City University of New 
York. Professor Ma states that the normal minimum requirement for 
positions in the field of management information systems, such as 
programmer/analyst, support specialist, database analyst, and 
database administrator, is a Bachelor of Science degree in 
Management Information Systems. 

In view of the foregoing, it is concluded that the petitioner has 
submitted sufficient documentation to show that the beneficiary 
qualifies to perform services in a specialty occupation. 

It is noted that the position of personnel recruiter does not 
normally qualify as a specialty occupation. However, some of the 
duties of this particular position involve technical work in the 
field of management information systems. Specifically, the holder 
of the proffered position will define and develop product 
requirement, functional specifications, required tools and 
environment of various clients; design and develop system codes; 
define external product requirements and participate in systems 
development; perform design reviews; document design and code; and 
test and integrate applications. These are duties typically 
performed by individuals with a bachelor's degree in management 
information systems. Therefore, in this case, it appears that the 
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proffered position of technical recruiter does qualify as a 
specialty occupation. 

Despite the petitioner's successful rebuttal to the director's 
objections, the petition may not be approved. The petitioner has 
provided a certified labor condition application which was 
certified on December 19, 2000, a date subsequent to December 14, 
2000, the filing date of the visa petition. Regulations at 8 
C.F.R. 214.2(h) (4) (i) (B) (1) provide that before filins a petition 
for H-1B classification in a specialty occupation, the petitioner 
shall obtain a certification from the Department of Labor that it 
has filed a labor condition application. Since this has not 
occurred, it is concluded that the petition may not be approved. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


