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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Nebraska Service Center, and the matter is now before 
the Associate Commissioner for Examinations on appeal. The appeal 
will be dismissed. 

The petitioner is a firm involved in geotechnical, geological, and 
environmental consulting with 29 employees and a gross annual 
income of $2,200,000. It seeks to extend the period of temporary 
stay granted to the beneficiary to work as an engineer. The 
director denied the petition finding that the beneficiary had 
spent the maximum allowable time in the United States as an H-1B 
nonimmigrant alien and the petition could not be approved. 

On appeal, counsel submits a brief. 

The regulation at 8 C.F.R. 214.2 (h) (13) (i) (B) provides that when 
an alien in an H classification has spent the maximum allowable 
period of stay in the United States, a new petition under sections 
101(a) 115) (H) or (L)  of the Act may not be approved unless that 
alien has resided and been physically present outside the United 
States, except for brief trips for business or pleasure, for the 
time limit imposed on the particular H classification. Brief 
trips to the United States for business or pleasure during the 
required time abroad are not interruptive, but do not count 
towards fulfillment of the required time abroad. 

Further, the regulation at 8 C.F.R. 214.2(h) (13) (ii) (B) provides 
that an H-1B alien in a specialty occupation who has spent 6 years 
in the United States under section 101(a) (15) (H) or ( L )  of the Act 
may not seek extension, change of status, or be readmitted to the 
United States under section 101 (a) (15) (H) or ( L )  of the Act unless 
the alien has resided and been physically present outside the 
United States, except for brief trips for business or pleasure, 
for the immediate prior year. 

The record reflects that the beneficiary has been employed in H-1B 
status in the United States from June 25, 1990. The record also 
reflects that the beneficiary departed the United States on May 7, 
1997 and subsequently returned on April 12, 1998. 

On appeal counsel argues that the beneficiary has satisfied the 
requirement of one-year abroad before reentry. Counsel admits that 
the beneficiary departed the United States on May 7, 2000 and 
subsequently returned on April 12, 2000 but argues that the 
beneficiary did not resume his H-lB employment until August of 
1998. Counsel argues that this 14-month break in H-1B status 
satisfies the regulatory requirement. 

Counsel's argument on appeal is not persuasive. The regulation 
clearly provides that an H-lB nonlmmigrant who has spent the 
maximum &year period of stay in the United States must depart the 
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United States for a period of 1-year before another H-1B petition 
may be approved on his behalf. The record reflects that the 
beneficiary has not met that requirement and, as a result, the 
director's decision will not be disturbed. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. Accordingly, the decision of the 
director will not be disturbed. 

ORDER: The appeal is dismissed. 


