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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Nebraska Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner is a software development and computer consultancy 
business which seeks to employ the beneficiary as a programmer 
analyst for a period of two years and eight months. The director 
determined the petitioner had not established that the offered 
position is a specialty occupation. 

On appeal, counsel submits a brief. 

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. 1101 (a) (15) (H) (i) (b) , provides in part for 
nonimmigrant classification to qualified aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (I), 
defines a "specialty occupation" as an occupation that requires 
theoretical and practical application of a body of highly 
specialized knowledge, and attainment of a bachelor's or higher 
degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

The term "specialty occupation" is defined at 8 C.F.R. 
214.2 (h) (4) (ii) as: 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 
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3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The duties of the offered position are listed as: 

The Programmer Analyst analyzes the data processing 
requirements to determine the computer software which 
will best serve those needs. Thereafter, he will design 
a computer system using that software which will process 
the data in the most timely and inexpensive manner, and 
implements that design by overseeing the installation of 
the necessary system software and its customization to 
the company's unique requirements. The actual computer 
programming may be performed with the assistance of the 
programmers. 

Throughout this process, the Programmer Analyst must 
constantly interact with the management, explaining to it 
each phase of the system development process, responding 
to its questions, comments and criticisms, and modify the 
system so that the concerns raised are adequately 
addressed. Consequently, the Programmer Analyst must 
constantly revise and revamp the system as it is being 
created to respond to the unanticipated software 
anomalies her to fore [sic] undiscovered, to the extent 
that occasionally the system finally created bears 
seemingly little resemblance to that which was initially 
proposed. 

In this case, the petitioner has outlined the type of work that he 
hopes that the beneficiary will perform, but has not presented 
specific duties for an actual position. Therefore, the petition may 
not be approved. 

Beyond the decision of the director, the record contains no 
evaluation of the beneficiary's credentials from a service which 
specializes in evaluating foreign educational credentials as 
required by 8 C.F.R. 214.2 (h) (2) (iii) (D) (3) . As this matter will be 
dismissed on the grounds discussed, this issue need not be examined 
further. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


