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Any Tuedier ity tust Tie code o that offcs.

If v helicve the [aw was inappropriatck: applicd o the analvsis used o reaching the decision was ingonsistent with
the infoarmation peovided or with precedent decisions, yoo mar file 3 motion (o reconsider. Such & meliun must S@Le
the reasons for reconsidoration and be supported by any pectinent precedsol deciviony, Aoy motion 10 reconsider st
he filed within 20 days of the decision thae the motion seeks to reconsider, as cegquired under 8 C.F R, 1L, 5001000
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a molion muse slale the new Gaors ro e proved at $he reopened proceeding and be auppocied by affidavits or ooy
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renpen, except that failure o fle betore this peried eapires may be excused in che diseretion of the Service whece il is
derponsiraned thar the dalay was veasanable and bevond the conimal of e applicant oe pelimsosc. Ll

Any motion must be filed with e office which ocigioally decided vt case along with 2 fee of $110 as cequiced
under & O TR, 1017,

Raobert Po Wiemann, Dincoetnr
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DIBCUSBSION: The ronimmigrant wisa peoition wae denis=d by —he
Director, Nehraska Service Center, zrd ig now before —he Assogiate
Commisaiconer for Exaninallonsz on sopeal. The aopeal wi_l be
dismlsssa.

The petitioner 1e a reactauranl will 10 employees, & Tull -time and
4 perL-Lime, and a projected gro=s arnual income of $859,000. Tt
seeks to employ tae peneficiary as a Middle Basterr chef Tor 2
period of three vesra. The direclor determined the petitioner had
nal  eslablisliecd that the profferod pogition iz a gpecialty
ococcupakbion.

Or appeal, the peliliones submits a statenent,

8 C.F'.R. 214 .210(h; (4} /i) definee _he Lerm "specialty ocoupation®

az=:

&r occupation which requiree theorebical and oractical
application of & body of highly specialized Znowledge in
fields o human erdeavor including, buk not 1:imited ta,

architecture, engineering, mzthemat - g, phveical
sCienceg, gorial soisnces, modicine  and bealtk,
educabion, busine=s spscialties, acoounring, Taw,

thea_ogy, and the arts, and which requires the atta-nment
of a bachelcr’z degree or higher n a specific spec-aily,
or iks cquivalent, as a minimum for encry into ths
ocooupation in the Tnitec States,

The director derded the petition becavse the vesilion of oxcoutive
chef deosa not recuire a kascalaurs=ale or highor dagres in oa
gmecizalized aresa.

tn appeal, the petiticner states that Lhe bercsfisciavy will inwvent
new, gpecialized disaes, ag well as supervisc and aasmizc *he cock
and kitchen helpova, ke petitioner asserle :that those duties
reqiire the gervices of an incdiwvidual wilh a bachelor s degree in
hospitality managerment.

The petitioner’s aratements on appeal are not porauagive. The
Service does not use a title, by iisell, when determising wherher
a parlicular job cualifiss as a specialty cooupaltion. The specific
duties of the offered position combined witk tho nature of the
petitioning entity's Lbusiness coeravieons atve fartsrs tha- +he
Scrvice voagiders. Tnoa Tetter whizt accompanied Lhe Zcitial I-129
pecition, the petizioner deseriked the dulies of <he offered
posibion ag Zollows:

In thia position [the bkeneficiary] will he preating
special [M]iddle [Elasterr diches and cowvoliop recipes.
She will help her assistanls in preparing tihe disk and
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will Teach them her wmethods of prepavacion and the sizes
of porlions, and garnishing o foods ko enzure food iz
Drepared in proscriped marmrier.  Then she will cest the
fonds by tasting and amelling them, to ensure proper
gervice. Bn= will be planming menue axqd ubilization of
feud surpluses and  leftowers, Laking into  acccunt
probanle  mimber o guedgls, marketing  condiciens,
popularity of various [M]iddlc [Elastern dishez, and
secency ol memu., Eas will be zecimallisg [ood consurpticn
and parcasses or requlisiticas [oodstuffs and Kitchen
suppliea. EReviews Lhz menu ozccasiconally, anslyzes the
recipeg and changes their soiccs, derermices Fooad, labor
and overhsad costs, and aagigne pricezs to the mone itema.
Will dirces food apportlonrent policy to cortrol costs,
Will supervise cocking  ang  other personnel and
coordinetes theivr assigmmence Lo encure aoconomical and
timely food production; assure —hat all zeotions are done
in gocordance with all health and safely -egulaticn and
Aerved das working leader to all kilchen aid food servers.

Farsuant To B8 C.F.K. 211.27R) (<) (111 (A), o gquzlify as a specialty
cecupaticn, Lhe position must meet one of the following ariter-a:

1. A baccalairsale or higher degree or its sguivalent
ig normally the minimim recuiremsnt for ontry into
Lie psrticular pogsition;

2. Tage degree reguiremstt is common to the industry in
paraillel postticna awrong sicilar organizaticns or,
in the alternative, an emplover may show that ics
particular position is g0 complex or unigque that -t
can be Derformoo cily by an dindividual with a
degree;

i. The employer novmally requires & deores or fta
equivalent for the positicn; or

4. Taz nature of the specific dulies is sc specialized
and complex -—hat knowlsadge required Zo perform the
dutiez iz usual’'y awsocistnd with Lhs attainmear of
& bhagcalaureate or higher degree.

The potitisner has net wer any of the zbowve voquirements to
2laggify the offered poeition zg a gpecialty acoupation.

The petitions: as=serts tha. Lhe Cepartmert o Labor (1305 h=e
determined in ity Dictionary of Occupaticonal Titles [ICOT: that the
popit-on  of executive choef requires a bacvalaursate degree.
Eowewvaer, a reference in che DGOL's DOT, Fourth BEdizion. _EB77,
etarding a_one, is not erocugh to esztablish that an ocoupation is =
specialey ocooupatlon. The DOF classification svstetmn and ita
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categorization of an Secupalion ag "Drofesgional and kindredr arq
not directly ralsted to memberghip ‘n a4 brofesgion ar specialoy
Ociupation as dafined inp imtieration law. Tp che LET listing of

2ocubatione, any given Stbjest area within the Professiong cortaing
notprefesaional work, as wel; 3% work wickirn rcho profogsicns,

The latest ediliod of the ROT doeg nor give information about the
2dugaticnal and orher requirements for rhe differens ococupations,
Thia type of in*ormation ig currently furnished by the DOL in the
Various editicns of -he DOL'2  Ducuvacispal Jutloos Handbook
{Hardbook) . The latter Publicazior iz given considerable weignt
(certainly much more tna;n the DT “n determinirg- whetlsr a0
Decupation is wickip the brotessicna. Thiz 4ig becauste t provides
Fpecific and detzilen information regardng the educzstional zri
Other requircments for SorLpatlong.

The protfeved position appears co fombine the duties of a Lood
Bervice manager with thoese of an executive chef. A »eview of “he
00, = Eandbagojs, 2002-2003 cdition, finda o requiremsnt pf 4
Laccalaureste degree in g 2pecialized ares For EpLoyTent as =
restaurant or Food Service marager, Sume vestaurant and food
servyice managers aro promotad from the raake of regraurait workers.
Uthers hold baszcalaureats and agsgoniate (twe-year) dearses g
restaurant management and other fields o grudy.

A review af the Havdbock alsc findg N remliremant of =
baccalavreare degren in s spocialized areg for empleyvment as 4
chef.  Zome ohefs learn tneir trade Cirougn on-the-4aop training or

through apprecticeshspo. Others  held certiflcates, assceizle
degrees,  and Faccal aureate deygrees  from senior  colleges  and
Lunpivergities, Junior ang COmTmL Ly collegea, or  culinsrsy

institureg,

The petitioner hag not shown that it has, in the past, required the
services of individuals with baccalanreate or higker degrees in =
specialized area guch =g hotel and restaurane managament for the
offered posit on.

Addit onally, che petiticrer did rer Fregent any decurentary
svidence that businesges 2imilar to the Pelitioner ‘r their Lvgpe af
Cperations, oumber of emplovess, and amcunt of groas annus] income,
require the servieceg of individuals with a Daccalaureace degree in
a4 speaialized avea |p pErallel posi-ions,

Firally, the peritiguer did not demonstrate =har tke cature ot the
benef ciary g Eropoged duties ia azo specialirzed andg complex Lhat
the knowledge required tou nerform Lhe dutiog ig Laually associstod
wicl: che attairmans oS a bhaccalalreabte or digher degree,

The petitioner has failed to eataplial that any of tihe faur factors
Drureraled abowve gre Presenc ic thia Lrocneding. Accordingly, ik
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ig conoivded that the retitiones hag nel demonatrared LEkat the
otlzved position ia 2 Specialry ocoupation witkin the Mearing of
tie regqulacions.

The burder of nroof in these pProceedings regra solely with the
Petiticner. Yecriop 231 of the pet, 3 U. 3.2, 1361l. The petiticnaer
haa cor Sustained that surdos .

QRDER; The appeal i dismizged,



