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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Texas Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner is a business engaged in the manufacture and sale of 
high end home electronics and media. The petitioner's store in 
Miami, Florida, has five employees and a gross annual income of 
$3,100,000. It seeks to employ the beneficiary as a brand 
representative for a period of three years. The director 
determined that the petitioner had not established that the offered 
position is a specialty occupation. 

On appeal, counsel submits a brief. 

8 C.F.R. 214.2 (h) (4) (ii) defines the term llspecialty occupation" 
as : 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director concluded that the petitioner does not require a 
baccalaureate degree in a specialized and related area for the 
offered position. 

On appeal, counsel asserts that the offered position is a specialty 
occupation in that it requires an individual who not only holds 
extensive knowledge and skills concerning the trade and the 
petitioning company, but also knowledge about Denmark, Danish 
design, culture, technology, and historical heritage. Counsel 
further states that the holder of the offered position must speak 
several European languages because he will be aiding in 
communication with the Danish mother company as well as with key 
markets in Europe. 

The Service does not rely solely on the title of a position in 
determining whether that position qualifies as a specialty 
occupation. The Service considers the specific duties of the 
offered position combined with the nature of the petitioning 
entity's business operations. In the initial 1-129 petition, the 
petitioner described the duties of the offered position as follows: 
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[The beneficiary's] duties will be to join and 
strengthen [the company's] existing sales team. 
Furthermore, [the beneficiary is] expected to 
increase [the company' s] customer clientele, 
customer conf idence in purchasing [the company' s] 
products and boost [the company's] marketing 
efforts. 

[The beneficiary's] salary will be based on what is 
called a commission draw system. This means that 
[the beneficiary's] salary will be based on [his] 
product sales and that a varying percentage will be 
paid to [him] on a two-week basis. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into 
the particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, 
in the alternative, an employer may show that its 
particular position is so complex or unique that it 
can be performed only by an individual with a 
degree ; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4 .  The nature of the specific duties is so specialized 
and complex that knowledge required to perform the 
duties is usually associated with the attainment of 
a baccalaureate or higher degree. 

The position being offered appears to be primarily that of a 
commissioned retail salesperson with some additional public 
relations duties. In its Occupational Outlook Handbook, 2002-2003 
edition, at pages 365-366, the Department of Labor (DOL) describes 
the job of a retail salesperson as follows: 

Whether selling shoes, computer equipment, or 
automobiles, retail salespersons assist customers in 
finding what they are looking for and try to interest 
them in buying the merchandise. They describe a 
product's features, demonstrate its use, or show various 
models and colors. For some sales jobs, particularly 
those involving expensive and complex items, retail 
salespersons need special knowledge or skills. 
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Information at page 365-366 of the Handbook does not indicate that 
a position as a retail salesperson, even one at a store selling 
high end consumer products, requires a bachelor's degree in a 
specific field of study. Rather, most employers prefer a wide- 
range of educational backgrounds or promote individuals from within 
companies. 

The petitioner states that the offered position requires a person 
who is able to speak several 'languages in order to communicate with 
the home company in Denmark and with its European markets. 
However, the petitioner has not established that the beneficiary's 
duties as a translator are of such complexity that a baccalaureate 
degree in a specific specialty is necessary for the successful 
completion of those duties. 

Counsel states on appeal that all of the brand representatives 
employed by the petitioner hold baccalaureate degrees in 
international business, similar degrees or higher. However, the 
petitioner has not submitted any evidence to corroborate this 
statement. 

It is noted that the petitioner has previously stated, in response 
to a Service request for additional information, that one of its 
brand representatives does not currently hold a baccalaureate 
degree; two hold degrees in business; one holds a degree in music; 
and one holds a degree in real estate. It appears that the 
petitioner prefers that its brand representatives have at least a 
baccalaureate degree, but the evidence of record does not 
demonstrate that the petitioner requires a baccalaureate degree in 
a specific area for the offered position. 

Furthermore, the petitioner has not presented any documentary 
evidence that businesses similar to the petitioner in their type of 
operations, number of employees, and amount of gross annual income, 
require the services of individuals with baccalaureate degrees in 
parallel positions. 

Counsel argues on appeal that the position requires the theoretical 
and practical application of highly specialized knowledge, 
specifically: knowledge concerning the trade, Danish technology, 
design, cultural and historical heritage, as well as knowledge 
concerning the application of the company's product line to its 
customers' wishes and skills in Danish customer service and 
customer care. However, the petitioner has not submitted any 
evidence to show that these duties are so complex that they require 
a baccalaureate degree in a specific area. 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding for the position of 
a brand representative. The DOL's Handbook does not indicate that 
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a retail salesperson requires a baccalaureate degree in a 
specialized area. 

Beyond the director's decision, the petitioner has not submitted 
sufficient evidence to show that the beneficiary qualifies to 
perform the duties of a specialty occupation. Specifically, the 
record does not contain an evaluation of the beneficiary's foreign 
education as required by 8 C. F.R. 214 - 2  (h) (4) (iii) (D) (3) . 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. Accordingly, the decision of the 
director will not be disturbed. 

ORDER: The appeal is dismissed. 


