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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner is an architectural firm with three employees and a 
gross annual income of approximately $350,000. It seeks to employ 
the beneficiary as an architectural drafter for a period of three 
years. The director determined the petitioner had not established 
that the offered position is a specialty occupation. 

On appeal, counsel argues that the offered position is a specialty 
occupation and the beneficiary is qualified to perform the duties 
of a specialty occupation. 

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act 
(the Act) , 8 U.S.C. 1101 (a) (15 )  ( H )  (i) (b) , provides in part for 
nonimmigrant classification to qualified aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (1) , 
defines a "specialty occupation" as an occupation that requires 
theoretical and practical application of a body of highly 
specialized knowledge, and attainment of a bachelor's or higher 
degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

Pursuant to section 214 (i) ( 2 )  of the Act, 8 U.S.C. 1184 (i) (2), to 
qualify as an alien coming to perform services in a specialty 
occupation the beneficiary must hold full state licensure to 
practice in the occupation, if such licensure is required to 
practice in the occupation. In addition, the beneficiary must have 
completed the degree required for the occupation, or have 
experience in the specialty equivalent to the completion of such 
degree and recognition of expertise in the specialty through 
progressively responsible positions relating to the specialty. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) ( C )  , to qualify to perform 
services in a specialty occupation, the alien must meet one of the 
following criteria: 

1. Hold a United States baccalaureate or higher degree 
required by the specialty occupation from an accredited 
college or university; 

2 .  Hold a foreign degree determined to be equivalent to 
a United States baccalaureate or higher degree required 
by the specialty occupation from an accredited college or 
university; 

3 .  Hold an unrestricted State license, registration, or 
certification which authorizes him or her to fully 
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practice the specialty occupation and be immediately 
engaged in that specialty in the state of intended 
employment; or 

4. Have education, specialized training, and/or 
progressively responsible experience that is equivalent 
to completion of a United States baccalaureate or higher 
degree in the specialty occupation and have recognition 
of expertise in the specialty through progressively 
responsible positions directly related to the specialty. 

The beneficiary's foreign education has been found by a credentials 
evaluation service to be equivalent to Bachelor of Science and a 
Master of Arts degrees in Architecture earned at a regionally 
accredited institution of higher education in the United States. It 
is concluded that the petitioner has shown that the beneficiary 
qualifies to perform the duties of the offered position. 

The term "specialty occupationw is defined at 8 C.F.R. 
214.2 (h) (4) (ii) as: 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2 .  The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4 .  The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
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is usually associated with the attainment of a 
baccalaureate or higher degree. 

The duties of the offered position are described as follows: 

responsibilities would include preparation of 
aetalledawinqs of architectural desions and ~ l a n s  for - 
buildings from schematic sketches aGd rough drafts 
provided by my partner and myself, as the- licensed 
architects and partners in this firm. In short, he will 
be preparing contract documents and specifications for 
our projects. The work is performed on computers using 
the Mac based POWER CADD software package that 
facilitates the preparation of all architecture drawings 
in our office. 

Counsel states that the Department of Labor's (DOL) Dictionary of 
Occupational Titles (DOT), Fourth Edition, 1977, classifies both an 
architectural drafter and architect as "professional and kindred." 
However a reference to DOLrs DOT standing alone, is not enough to 
establish that an occupation is a specialty occupation. The DOT 
classification system and its categorization of an occupation as 
professional and kindred are not directly related to membership in 
a profession or specialty occupation as defined in immigration law. 
In the DOT listing of occupations, any given subject area within 
the professions contains nonprofessional work, as well as work 
within the professions. 

The latest edition of the DOT does not give information about the 
educational and other requirements for the different occupations. 
This type of information is currently furnished by the Department 
of Labor in the various editions of the Occupational Outlook 
Handbook (Handbook). The latter publication is given considerable 
weight (certainly much more than the DOT) in determining whether an 
occupation is within the professions. This is because it provides 
specific and detailed information regarding the educational and 
other requirements for occupations. 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding. The petitioner has 
not shown that it has, in the past, recruired the services of 
individuals with baccalaureate or higher degrees in a specialized 
area for the offered position. In addition, the petitioner has not 
shown that similar firms require the services of such individuals 
in parallel positions. 

The offered position is that of an architectural drafter. The 
Department of Labor's Occupational Outlook Handbook, 2002-2003 
edition, pages 98-100 finds no requirement of a baccalaureate or 
higher degree in a s~ecialized area for employment as a drafter. 
Employers prefer applicants who have completed postsecondary school 
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training in drafting, which is offered by technical institutes, 
community colleges, and some $-year colleges and universities. 
Despite the petitioner's argument that all employees of the firm 
who occupy the position of architectural drafter at the company 
have completed minimally a BA degree in architecture, the record 
contains insufficient evidence to support that assertion. However, 
the record suggests that at least two of the three current 
employees of the firm are architects who currently perform some 
drafting work in the performance of their duties. It is concluded 
that the petitioner has not demonstrated that the offered position 
is a specialty occupation within the meaning of the regulations. 

Beyond the decision of the director, the petitioner's labor 
condition application was certified on May 31, 2001, a date 
subsequent to December 15, 2000, the filing date of the visa 
petition. Regulations at 8 C . F . R .  214 - 2  (h) (4) (i) ( B )  (1) provide that 
before filins a petition for H-1B classification in a specialty 
occupation, the petitioner shall obtain a certification from the 
Department of Labor that it has filed a labor condition 
application. The visa petition shall be denied for this additional 
reason. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U . S . C .  1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


