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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Associate Commissioner for
Examinations on appeal. The decision of the director will be
withdrawn and the petition will be remanded for further
consideration.

The petitioner is a clinical laboratory with 14 employees and a
gross annual income of $1,100,000. It seeks to employ the
beneficiary as a laboratory manager for a period of three years.
The director determined the petitioner had not established that the
_proffered position is a specialty occupation.

On appeal, counsel submits a brief.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101 (a) (15) (H) (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214(i) (1) of the Act, 8 U.S.C. 1184 (i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

The director denied the petition because the duties described by
the petitioner did not appear to be so complex as to require a
baccalaureate degree. On appeal, counsel states, in part, that a
review of the Department of Labor’s (DOL) Occupational OQutlook
Handbook (Handbook) finds that the proffered position of a health
services manager is a specialty occupation.

The term ‘"specialty occupation" is defined at 8 C.F.R.
214.2(h) (4) (ii) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
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education, business specialties, accounting, law,
theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.

In the initial I-129 petition, the petitioner described the duties
of the offered position as follows:

[The beneficiary] will be responsible for directing and
coordinating the activities of the workers engaged in
performing chemical, microscopic and bacteriologic tests.
Prepares schedules and assigns workers to duties. Will
coordinate the purchasing of laboratory equipment and
supplies. [The beneficiary] will develop and implement
the policies and procedures for documenting, storing and
retrieving information. She is responsible for preparing
the budget and authorizes expenditures. [The beneficiary]
will assure that the high standards of internal quality
control programs including the maintenance of quality
control graphs and charts are carried out.

The proffered position appears to be that of a health services
manager. A review of the DOL’s Handbook, 2002-2003 edition, finds
that a health services manager position would normally require a
master’s degree in health services administration, long-term care
administration, health sciences, public health, public
administration, or business administration, or a bachelor’s degree
for some entry-level positions in smaller facilities and at the
departmental level within healthcare organizations. In view of the
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foregoing, it is concluded that the petitioner has demonstrated
that the proffered position is a specialty occupation within the
meaning of regulations.

The director has not determined whether the beneficiary qualifies
to perform services in a specialty occupation. It is noted that the
record does not contain an evaluation of the beneficiary's
credentials from a service which specializes in evaluating foreign
educational credentials as required by 8 C.F.R.
214.2(h) (4) (iii) (D) (3) . It is also noted that neither the first nor
last names on the baccalaureate degree match the beneficiary’s name
as it is reflected on the petition. Accordingly, the matter will be
remanded to the director to make such a determination and to review
all relevant issues. The director may request any additional
evidence he deems necessary. The petitioner may also provide
additional documentation within a reasonable period to be
determined by the director. Upon receipt of all evidence and
representations, the director will enter a new decision.

ORDER: The decision of the director is withdrawn. The matter is
remanded to him for further action and consideration
consistent with the above discussion and entry of a new
decision which, if adverse to the petitioner, is to be
certified to the Associate Commissioner for review.



