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IM RE; Pelooner:
Bencticiary:

Prdiln: Tmichiprant Pecition for Alien Worker as 4 Skilled Worker or Proelessional Pursuant to 4§ 203003 of d
[momigration and Manonality Acc. § TLEC0 HIS3HbY3)

IN KEHALF (OF PETTTIONER:

TNETRIKITIONS:
This is the decision In your ¢asc. ARl documents have been retuomed o the affice which orignally decided your case.
Any farther inguiry must be made 1 thay alfice.

Tf you beelieve the law was inappropriately applied o1 the analvsis used in reaching the decision was Inconsistent with e
mlormation provided or with precedent decisions, wou may file 8 morion o recongider. 3uch @ motion must sEte te
rzasans for recongideranion and be sappomed by any pertinent precedent decisions. Any toton i cecansider mwst be
Mled witlin 3¢ days of the decision that 2 wodon secks w0 reconsider. as roquired under 8 O, F K, W03, 5ai0 140,

1f ¥ou bave new or additiony] information which yon wish i have considersd, you may Ole g melion o reopen. Such
a molet mLsl state the oew Bos o be proved at the reopencd proceeding and be supported by aifidavits or other
dprwmenaty evidenee. Any moion to reopen mns he e within 30 daya of e decision that the oo seshos Lo reopen,
excepl el faiure w file beiore dix period eapines may De excosed i e discretion of the Seivice wheie 1 ois
Jemanstrared shat e delay was reasonable and bevoend o control of the appticaws or peticdoner, [d,

Aury celotion st be Aled wilh die gflice whicl ovgpivally decided sour case alonp with a fee of 5110 as requirad ondar
& CF . 103.7.

I'DE TLLE ASSOCTATE COMBISSIONTLL,
EXAMTYATIONS

Hobert B, Wiemdna, Dircotor
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DISCUSSTION: The preference wisa pet-ticn was deried by <he
Direciar, Vermont Service Center, and ig npow bofiore the fssociare
Comminsioner fFor Fxanminationz on aopeal. The appoal will he

digamiascd.

The petilicner i a construction company. IU geeka to employ the

beneficiary pertanently in the Uniced States a2 & mason. e
requirod by statule, the petiticrn is acoompanisd oy an individual
labor certification approved by the Departmeant of Tabor. Thes

director determined that the petiticner had not establishked that it
kad the finaacial ability to pay the beneficiary the proflersed wags
az of cae £iling date of the visa petitiomn.

o1 appeal, counesl submits a brief and additicnal evidence.

BeobLion 203 (kY (35 Ay (i} of the Trmigration and Mallonality Aot (Zho
Act), 8 U.5.C. 1153 {o)i3)ia){i), provides Zor the grantirg ot
preference clasaification to guslifie=d imnigrants who are capable,
at the tims of pecitioning for classilicalion under this paragraph,
of performing skilled lakor (roquiring szt leasl Lwo yveara training
or experience}, not of a Lempoerary ov soasomal nature, Lor which
cualified workers ave not available in —he United States.

2 C,F.k. 204 .E5ig; (2} stateg in perninent parc:

Ahilicy of prospective employer Lo pdl wage, By
petitinn filed by or for an employmenc-based immigrant
which reguires ar offer of erployrent must be zccocopanied
by cvidence that the progpective Tnltod States emplover
has tho abkility <o pay Lhe proffered wage. Tlke
peliticmer muat demomstrste this abilily at the time the
prinriLy date isa estallished and contimuing unkil the
boneficiary obtaina lawtol vermanent residence. Bvidenoe
ot this ability =kall be either in Laz form of copies of
annual reports, fadeorva? tax returns, or audited [inancial
statements.

Elisgibilily in thia wabtter hinges om the petitioner’s abilily to
pay the wage ollered as of ths petition's filing date, which = the
date tho roquest for labor cerlificacion was  agcepbed  for
processing by oany officc within the employmenl syaten of  Lhe
Department of Labor., Matter of Wins's Tea House, 16 &N Deco. 158
{Act . Reg. Comm. 1%77). Eere, Lhe peciticon's filing daze Iz
Oezokbaer 27, 1257, The boneficizsry’s salary as stabted oo Lhe labor
cerlificacion is 222.960 per hoar or 547,756,800 per a&noum.

Coursel  indlially  submicted insufficient  ewvidence <f  the
petitionerta ability to payv che proffered wage. On August &, 20061,
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che director requested addizional evidence bto establiash that the
potizion=r aad the akility to pay the oroffored wage as of october
27, 19%7.

In response, counsel submitted a copy of the netitiorer’s wnaudited
finarcial s=tarement for the perisd sreded Decomber 31, 15%%:& znd
copies of the petiticrner's 19%7 ard 2700 Form 11205 7.5, Tnoone Tax
Eeturr for an 8 CorDoration. The: federal tax rcelurr Zaor 1327
reflected croes receipts ol 5873,742; groea profin of $id0,848;
sompensasion of oifizers of 330,480; salaries and wages paid of
5110,057; and an ordi-mary inoome (losz) from trade cr business
activitier of #21,5%8. The federal tax voturn for 2000 rellecled
gro=s reseipts of $578,063; grogs prolfit of 8578,063%; compensation
of pfficers of S50; salarios and wasss paid of 50; and an ordinary
income floses! from trade or buginsss actiwvities of 511,705

Counsel alzsc submicted a lecter Zrom the peliticner’s CTA whian
stated that Good View, Tro. and Gcod View Enkt., lnd. are related
onmpaniss.

Tle director determined that thue eviderce did not establish thoat
~he petiticrer had tae anility to pay the proflersd wags and cenisa
—ho petizion accordingly.

On oappeal, counact arguss that:

n 19%Y Lhe oompany  shesld fsdic) a net profit of
241,208.00 including depreciaticn. A& Dalance skeet for
the period showed assebrs n sressy of liabilicies v
56,814.00, For the year 2000 there waa a net prolic of
F3%,Y6E.00 inc uding deprecia-ion. For zhe pesricd ke
nalance sheet slhowed current asgets of 543,092,090, For
aoth vyears the comrpany kad grosa asales in excess of
Eo00,000.00. The company was established in 1993,

Counsgel further argues that the beneficiarv s emplovmert will
resull 1n morse income tor khe business.  The petitionsr coss not
e¥xplaic, howsver, Lhe basis for such & conclusion. For exans. &,
the petition=sr has oot deconatrazed chac thes beneficiary will
replace less productive waorkers, transform the nsture of the
petitionsr s operablon, or increase the number of customsrs on the
strength of his reputatioa. absent svidence of these savings, thie
statemernt gan onlvy be taken as the accountant’a sersasnal opinion.
Consequencly, Lhe Servics is unable to take the potential eatnings
toc be generated by the beneficiary'a employment into considoration.

The peticioner's Forw 11205 [or bhe 19297 falendar vYear 2hows an
ordicary income 2 521,598, The petivicners has nol sslablighed ils
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soility to pay tas proffered wage bzowod upen it net income

Tn addilLicn, the pstiticner’s Form 11208 tor the 2000 zalendar year
montinues Lo show an inability to pay the wage offered.

Accordingly, after a review of the [edera. tax return furcished, it
iz noncluded that the petiticner has nol established that it nac
sufficient available funds to pay the salary offered st Lae Cime of
filing of the petition.

“he burden of preol in these proceedings reacs seolsly with the
peLiticner. Ssction 281 of the Act, & U.5.07. 1361. The petitioner
has not met that burden.

ORDER: The appeal i1s dismisszd.



