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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The petitioner is a long term care facility with 150 employees and 
an approximate gross annual income of $6 million. It seeks to 
employ the beneficiary as a charge nurse for a period of three 
years. The director determined the petitioner had not established 
that the proffered position is a specialty occupation. 

On appeal, counsel submits a brief. Counsel states, in part, that 
the position of a charge nurse, which is more complex than that of 
a staff nurse, normally requires a baccalaureate degree. 

Section lOl(a) (15) (H) (i) (b) of the Immigration and Nationality Act 
(the Act) , 8 U. S .C. 1101 (a) (15) (H) (i) (b) , provides in part for the 
classification of qualified nonimmigrant aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. 

Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (I), defines the term 
"specialty occupationM as an occupation that requires: 

(A) theoretical and practical application of a body of highly 
specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the 
specific specialty (or its equivalent) as a minimum for entry 
into the occupation in the United States. 

8 C.F.R. 214.2 (h) (4) (ii) further defines the term "specialty 
occupation" as : 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 
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(2) The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its 
equivalent for the position; or 

(4) The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

In the initial petition, counsel for the petitioner emphasized that 
the duties of the offered position were so specialized that they 
could be performed only by a person with a baccalaureate degree. 

In support of his claim that the proffered position required a 
degree, counsel submitted a letter dated January 3, 2001, from the 
petitioner's administrator who stated that, in accordance with 
established practice, the proffered position is recognized as a 
professional position requiring a baccalaureate degree. Counsel 
also included copies of pages from various publications in support 
of the administrator's claim. 

The director requested the petitioner to submit additional evidence 
regarding the nature of the proffered position. 

In response, the petitioner submitted a detailed job description of 
the proffered position. In addition, the petitioner also included 

- 

a list of the petitioner's employees and their educational 
requirements. The petitioner indicated that its seven charge nurses 
all held baccalaureate degrees in nursing. 

The director denied the petition on the basis that the petitioner 
did not establish that the proposed duties are more complex than 
those normally performed by registered nurses. 

On appeal, counsel raises the same issues that he previously 
addressed in his undated cover letter that was submitted at the 
filing of the petition. Therefore, those issues will not be listed 
again. 

Counsel does not present a persuasive argument for classifying the 
offered position as a specialty occupation. In evaluating whether 
the offered position is a specialty occupation, each of the four 
criteria listed at 8 C.F.R. 214.2 (h) (4) (iii) (A) will be considered 
separately below. 
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I. A baccalaureate or higher degree or its equivalent is 
normally the minimum requirement for entry into the 
particular position - 8 C.F.R. 214.2(h) (4) (iii) (A) (1) 

The Service often looks to the Department of Labor's (DOL) 
Occupational Outlook Handbook (Handbook) when determining whether 
a baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into a particular position. In the 
2002-2003 edition of the Handbook, the DOL states the following 
about the training and educational requirements for registered 
nurse/supervisory nurse positions: 

There are three major educational paths to registered 
nursing: associate degree in nursing (A.D.N.), bachelor 
of science degree in nursing (B.S.N.), and diploma. 

. . . Generally, licensed graduates of any of the three 
program types qualify for entry-level positions as staff 
nurses. 

. . . some career paths are open only to nurses with 
bachelor's or advanced degrees. A bachelor's degree is 
often necessary for administrative positions, and it is 
a prerequisite for admission to graduate nursing programs 
in research, consulting, teaching, or a clinical 
specialization. 

The petitioner is offering to the beneficiary the position of a 
registered nurse/supervisory nurse. The offered position is not an 
administrative position which, depending upon the duties of the 
position, may require the attainment of a bachelor's or higher 
degree for the position. The DOL, which is an authoritative source 
for educational requirements for certain occupations, does not 
indicate that a bachelor's degree in a specialized area is the 
minimum requirement for any registered nurse position, including 
the type being offered to the beneficiary. 

11. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree - 8 C.F.R. 
214.2 (h) (4) (iii) (A) (2) 

Factors often considered by the Service when determining the 
industry standard include: whether the DOL'S Handbook reports that 
the industry requires a degree, whether the industry's professional 
association has made a degree a minimum entry requirement, and 
whether letters or affidavits from firms or individuals in the 
industry attest that such firms "routinely employ and recruit only 
degreed individuals." Shanti, Inc. v. Reno, 36 F.Supp.2d 1151, 1165 
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(D.Min. 1999) (quoting Hird/~laker Corp. v. Slattery, 764 F. Supp. 
872, 1102 (S.D.N.Y. 1991)). 

The DOL's conclusions about a degree requirement for a registered 
nurse position were discussed in the previous section, and shall 
not be repeated here. Regarding information from professional 
nursing associations, neither counsel nor the petitioner presents 
evidence that any nursing association has made a baccalaureate or 
higher degree a minimum entry requirement. 

The pages fromthe publication, Dimensions of Professional Nursinq, 
8th Edition, Copyright 1999, are noted. Although not explicitly 
stated, counsel suggests that such publication indicates that the 
proffered position has been recognized by the nursing industry as 
complex and requiring a baccalaureate degree. It is noted, however, 
that page 333 of such publication states that the requirements for 
employment in nursing positions in extended and long-term care 
facilities are similar to those in hospitals for like positions, 
"althoush often the need for a desree is not emphasized. (Emphasis 
added. ) 

Also noted is the page from another publication, Encyclopedia of 
Careers and Vocational Guidance, 11th Edition, Copyright 2000. Here 
again, although not explicitly indicated, counsel suggests that 
such publication indicates that a bachelor's degree in nursing is 
required for most supervisory or administrative positions. The 
cited reference on page 368 states, however, that a bachelor's 
degree in nursing is required for most supervisory or 
administrative positions for jobs in public health agencies, and 
for admission to graduate nursing programs. It is noted that the 
petitioner is neither a public health agency nor a graduate nursing 
program. 

Counsel has not presented any evidence that the offered position is 
so complex or unique that it can be performed only by an individual 
with at least a baccalaureate degree. 

111. The employer normally requires a degree or its equivalent 
for the position - 8 C.F.R. 214.2(h) (4) (iii) (A) ( 3 )  

In a letter dated January 3, 2001, the petitioner's administrator 
states, in part, that in accordance with established practice, the 
rlprofessional position of Professional Nurse" requires a 
baccalaureate degree in nursing or an equivalent. The record also 
contains a list of the petitioner's 11 charge nurses who hold 
baccalaureate degrees in nursing. 

Although the petitioner's past hiring practices indicate that it 
normally requires a baccalaureate degree in nursing for the 
proffered position, the petitioner's reasoning is problematic when 
viewed in light of the statutory definition of specialty 
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occupation. The petitioner's creation of a position with a 
perfunctory bachelor's degree requirement will not mask the fact 
that the position is not a specialty occupation. As with employment 
agencies as petitioners, the Service must examine the ultimate 
employment of the alien, and determine whether the position 
qualifies as a specialty occupation. Cf. Defensor v. Meissner, 201 
F.3d 384 (5th Cir. 2000). The critical element is not the title of 
the position or an employer's self-imposed standards, but whether 
the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the 
attainment of a bachelor's degree in the specific specialty as the 
minimum for entry into the occupation as required by the Act.' To 
interpret the regulations any other way would lead to absurd 
results: if the Service was limited to reviewing a petitioner's 
self-imposed employment requirements, then any alien with a 
bachelor's degree could be brought into the United States to 
perform a menial, non-professional, or an otherwise non-specialty 
occupation, so long as the employer required all such employees to 
have bachelor's degrees. See id. at 388. 

In this case, although the petitioner claimed to have hired only 
individuals with a bachelor's degree in nursing for its charge 
nurse positions, the position, nevertheless, does not meet the 
statutory definition of specialty occupation. The position, itself, 
does not require the theoretical and practical application of a 
body of highly specialized knowledge. Therefore, even though the 
petitioner has required a bachelor's degree in the past, the 
position still does not require a bachelor's degree in a specific 
specialty. 

IV. The nature of the specific duties are so specialized and 
complex that knowledge required to perform the duties is 
usually associated with the attainment of a baccalaureate 
or higher degree - 8 C.F.R. 214.2 (h) (4) (iii) (A) ( 4 )  

Counsel argues that the duties of a charge nurse, which include 
management and supervision of care in a skilled nursing unit, are 
so specialized and complex that a baccalaureate degree in nursing 
is required. 

The assertions of counsel do not constitute evidence. Matter of 
Obaiqbena, 19 I&N Dec. 533, 534 (BIA 1988) ; Matter of Ramirez- 
Sanchez, 17 I&N Dec. 503, 506 (BIA 1980) . Although counsel 

' The court in Defensor v. Meissner observed that the four 
criteria at 8 C.F.R. 214.2 (h) (4) (iii) (A) present certain 
ambiguities when compared to the statutory definition, and "might 
also be read as merely an additional requirement that a position 
must meet, in addition to the statutory and regulatory 
definition." Supra at 387. 
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contends that the position of a charge nurse requires the 
attainment of a baccalaureate or higher degree due to the complex 
and sophisticated nature of the position's specific duties, counsel 
does not present any evidence in support of his assertions. 
Furthermore, although counsel refers to a charge nurse position as 
a "professional level" position, counsel does not demonstrate that 
the nursing industry is comprised of "professional level" and 
"entry-level" positions. 

Based upon the evidence in the record, the petitioner has not 
established that the proffered position is a specialty occupation. 
As with employment agencies as petitioners, the Service must 
examine the ultimate employment of the alien, and determine whether 
the position qualifies as a specialty occupation. See Cf. Defensor 
v. Meissner, id. The critical element is not the title of the 
position, but whether the position actually requires the 
theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a bachelor1 s degree in 
the specific specialty as the minimum for entry into the occupation 
as required by the Act. 

In this case, the petitioner has not shown that the practice of the 
proffered charge nurse position requires the attainment of a 
bachelor's degree in a specific specialty. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. Accordingly, the decision of the 
director will not be disturbed. 

ORDER: The appeal is dismissed. 


