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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Vermont Service Center. A subsequent appeal was 
dismissed by the Associate Commissioner for Examinations. The 
matter is now before the Associate Commissioner for Examinations on 
motion to reopen and reconsider. The motion will be granted. The 
previous decision of the Associate Commissioner will be affirmed. 

The petitioner is a computer consulting business with two employees 
and a gross annual income of $80,000. It seeks to extend its 
authorization to employ the beneficiary as a software engineer for 
a period of three years. The director determined the petitioner had 
not established that it had ever employed the beneficiary. As such, 
the petitioner had not demonstrated that the proffered position is 
a specialty occupation. 

On appeal, the petitioner had provided additional information in 
support of the appeal. 

The Associate Commissioner dismissed the appeal reasoning that the 
petitioner had not submitted evidence that the beneficiary had a 
bona fide job offer. 

On motion, the petitioner's account manager states, in part, that 
the beneficiary's expertise was not initially in demand. The 
account manager indicates that the petitioner now has sufficient 
work for the beneficiary. In support of his argument, he submits 
two job contracts for the beneficiary, copies of the beneficiary's 
W-2 for the year 2000, and the beneficiary's last pay stub. 

Section lOl(a) (15) ( H )  (i) (b) of the Immigration and Nationality Act 
(the Act) , 8 U.S.C. 1101 (a) (15) (H) (i) (b) , provides in part for 
nonimmigrant classification to qualified aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (I), 
defines a "specialty oc~upation'~ as an occupation that requires 
theoretical and practical application of a body of highly 
specialized knowledge, and attainment of a bachelor's or higher 
degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (21,  to 
qualify as an alien coming to perform services in a specialty 
occupation the beneficiary must hold full state licensure to 
practice in the occupation, if such licensure is required to 
practice in the occupation. In addition, the beneficiary must have 
completed the degree required for the occupation, or have 
experience in the specialty equivalent to the completion of such 
degree and recognition of expertise in the specialty through 
progressively responsible positions relating to the specialty. 
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The petitioner's argument on motion is not persuasive. The 
petitioner has submitted the following evidence on motion: 

* Consulting agreement effective as of June 22, 2000, 
between the petitioner and Everest Solutions LLC; 

* Contract between the petitioner and Everest Solutions, 
LLC. dated June 23, 2000, indicating that the beneficiary 
would be employed for three months; 

* Contractor agreement between the petitioner and Xenon 
Company dated August 13, 2001; 

* A work order for the beneficiary dated August 13, 2001, 
signed by the petitioner and Xenon Company, indicating 
that the beneficiary would be employed from August 27, 
2001 through February 26, 2002; 

* 2000 W-2, Wage and Tax Statement, for the beneficiary 
reflecting wages of $20,532.65; 

* Pay stub for the beneficiary dated August 31, 2001. 

The evidence in the record demonstrating that the beneficiary is 
currently employed by the petitioner is noted. As discussed in the 
director's and the Associate Commissioner's previous decisions, 
however, the record also demonstrates that at the time of the 
filing of the instant petition, the beneficiary had violated his 
nonimmigrant H-1B status, as he had not begun his employment with 
the petitioner. As such, the petitioner and the beneficiary are 
ineligible for the benefit sought. 8 C.F.R. 103.2 (b) (12) states 
that an application or petition shall be denied where evidence 
submitted in response to a request for initial evidence does not 
establish filing eligibility at the time the application or 
petition was filed. In view of the foregoing, the petition may not 
be approved. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. Accordingly, the decision of the 
director will not be disturbed. 

ORDER: The decision of the Associate Commissioner dated September 
7, 2001, is affirmed. 


