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INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)().

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by atfidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required
under 8 C.F.R. 103.7.
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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Associate Commissioner for
Examinations on appeal. The appeal will be dismissed.

The petitioner is a specialty fast food franchise with 35 employees
and an approximate gross annual income of $1 million. It seeks to
employ the beneficiary as a financial manager for a period of three
years. The director determined the petitioner had not established
that the proffered position is a specialty occupation.

On appeal, counsel submits a letter from the petitioner’s
president.

8 C.F.R. 214.2(h) (4) (ii) defines the term "specialty occupation"
as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

The director denied the petition because the petitioner had not
demonstrated that the proposed duties are so complex as to require
a baccalaureate degree. On appeal, the petitioner’s president
states, 1in part, that the beneficiary would oversee three
franchises. He further states that the minimum educational
requirement for such responsibility is a bachelor’s degree in
finance or business.

The petitioner’s statement on appeal is not persuasive. The Service
does not use a title, by itself, when determining whether a
particular job qualifies as a specialty occupation. The specific
duties of the offered position combined with the nature of ‘the
petitioning entity’s business operations are factors that the
Service considers. In a letter dated September 12, 2000, the
petitioner described the duties of the offered position as follows:

.. overseeing the flow of cash receipts and
disbursements to meet the business and investment needs
of the company. She will oversee the preparation of
income statements and balance sheets and offer ideas on
how to maximize profits. She will advice [sic] senior
manager and help us establish policy as well as develop
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strategy. She will plan, organize, develop and help us to
improve financial strategies.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (p), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

First, the Service does not agree with counsel’s argument that the
beneficiary is a full-time financial analyst/manager, an occupation
that would normally require a bachelor’s degree in business
administration, accounting, statistics, or finance. In 1its
Occupational Outlook Handbook (Handbook), 2002-2003 edition, the
Department of Labor (DOL) describes the job of a financial analyst
as follows:

Financial analysts assess the economic performance of
companies and industries for firms and institutions with
money to invest.

Financial analysts, also called Security analysts and
investment analysts, work for banks, insurance companies,
mutual and pension funds, securities firms, and other
businesses helping the company or their clients make
investment decisions. They read company financial
statements and analyze commodity prices, sales, costs,
expenses, and tax rates in order to determine a company’s
value and project future earnings. They often meet with
company officials to get better insight into a company
and determine managerial effectiveness. Usually financial
analysts study an entire industry, assessing current
trends in business practices, products, and industry
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competition. They must keep abreast of new regulations or
policies that may affect the industry, as well as monitor
the economy to determine its effects on earnings.

Financial analysts use spreadsheet and statistical
software packages to analyze financial data, spot trends,
and develop forecasts. Based on their results, they write
reports and make presentations, usually making
recommendations to buy or sell a particular investment or
security. Senior analysts may actually make the decision
to buy or sell for the company or client if they are the
ones responsible for managing the assets. Other analysts
use the data to measure the financial risks associated
with making a particular investment decision.

The record reflects that the petitioner, which is a fast food
franchise business, employs 35 persons and has an approximate gross
annual income of $1 million. The business in which the beneficiary
is to be employed does not require the services of a financial
analyst/manager who has complex or advanced financial duties such
as spotting industry trends, developing forecasts and writing
reports based on findings, making presentations, and making
recommendations to buy or sell a particular investment or security.

The duties that the petitioner endeavors to have the beneficiary
perform are primarily the financial transaction reporting duties,
which are similar to the duties that a bookkeeping, accounting and
auditing clerk would execute in a small business establishment. In
contrast to the description of a financial analyst/manager, in its
Handbook, the DOL describes the positions of a bookkeeping,
accounting and auditing clerk as follows:

In small establishments, bookkeeping clerks handle all aspects
of financial transactions. . . More advanced accounting
clerks may total, balance, and reconcile billing vouchers;
ensure completeness and accuracy of data on accounts; and code
documents according to company procedures.

The types of duties the petitioner ascribes to the beneficiary fall
within the scope of a bookkeeping, accounting, and auditing clerk
position rather than a financial analyst/manager position. For
example, the petitioner states that the beneficiary will "[oversee]
the flow of cash receipts and disbursements to meet the business
and investment needs of the company" and "oversee the preparation
of income statements and balance sheets..." Bookkeeping and routine
accounts receivable and payable transactions are not duties
normally associated with a financial analyst/manager. Thus, the
petitioner has not shown that a bachelor’s degree or its equivalent
is required for the position being offered to the beneficiary.
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Second, the petitioner has not shown that it has, in the past,
required the services of individuals with baccalaureate or higher
degrees in a specialized area such as finance, for the offered
position. Third, the petitioner did not present any documentary
evidence that businesses similar to the petitioner in their type of
operations, number of employees, and amount of gross annual income,
require the services of individuals in parallel positions. Finally,
the petitioner did not demonstrate that the nature of the
beneficiary’s proposed duties is so specialized and complex that
the knowledge required to perform the duties is usually associated
with the attainment of a baccalaureate or higher degree.

The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding. The job fits the
description of a bookkeeping, accounting or auditing clerk, rather
than an financial analyst/manager. According to the Handbook, most
financial clerks are required to have at least a high school
diploma. In addition, for occupations such as bookkeepers and
accounting clerks, an associate’s degree in business often is
required. Accordingly, it is concluded that the petitioner has not
demonstrated that the offered position is a specialty occupation
within the meaning of the regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



