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DISCUSSION: The nonimmigrant visa petition was denied by the
director and 1is now before the Associate Commissioner for
Examinations on appeal. The appeal will be dismissed.

The petitioner is a Taekwondo martial arts school with two full-
time masters, twenty black-belt helpers, and two secretaries. In
1999, 1its gross income was $382,618. It seeks to extend its
authorization to employ the Dbeneficiary as a Taekwondo
master/instructor for a period of one year. The director determined
the petitioner had not established that the proffered position is
a specialty occupation.

On appeal, counsel submits additional information.

8 C.F.R. 214.2(h) (4) (1ii) defines the term "specialty occupation"
as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

The director denied the petition because the duties described by
the petitioner did not appear to be so complex as to require a
baccalaureate degree. On appeal, counsel states, in part, that the
proffered position is similar to that of a head coach, an
occupation which the Department of Labor (DOL) in its Dictionary of
Occupational Titles (DOT) assigns an SVP of 9. Counsel further
states that the proposed duties are so specialized that a
baccalaureate degree is required.

Counsel’s statement on appeal is not persuasive. The Service does
not use a title, by itself, when determining whether a particular
job qualifies as a specialty occupation. The specific duties of the
offered position combined with the nature of the petitioning
entity’s business operations are factors that the Service
considers. In the initial I-129 petition, the petitioner described
the duties of the offered position as follows:

Teach the art and sport of Taekwondo to students from
beginning levels to advanced degrees (e.g. black belts) -
instructions include physical and mental training and
conditioning necessary for this martial art. Will also
perform demonstrations to students/spectators.
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Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

First, the Service does not agree with counsel’s argument that the
proffered position would normally require a bachelor’s degree in
Taekwondo or a related field. Counsel asserts that the DOL has
determined that the proffered position is a specialty occupation.
However, a reference in the DOL’s DOT, Fourth Edition, 1977,
standing alone, is not enough to establish that an occupation is a
specialty occupation. The DOT classification system and its
categorization of an occupation as "professional and kindred" are
not directly related to membership in a profession or specialty
occupation as defined in immigration law. In the DOT listing of
occupations, any given subject area within the professions contains
nonprofessional work, as well as work within the professions.

The latest edition of the DOT does not give information about the
educational and other requirements for the different occupations.
This type of information is currently furnished by the DOL in the
various editions of the Occupational Outlook Handbook (Handbook) .
The latter publication is given considerable weight (certainly much
more than the DOT) in determining whether an occupation is within
the professions. This is because it provides specific and detailed
information regarding the educational and other requirements for
occupations.

The proffered position appears to be that of a sports instructor.
A review of the DOL’s Handbook, 2002-2003 edition, at page 128,
finds no requirement of a baccalaureate or higher degree in a
specialized area for employment as a sports instructor or coach.
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Certification is highly desirable for those interested in becoming
tennis, golf, karate, or any other kind of sports instructor.
Employers often require that a sports instructor be at least 18
years old and CPR certified. Participation in a camp, clinic, or
school usually is required for certification. Thus, the petitioner
has not shown that a bachelor’s degree or its equivalent is
required for the position being offered to the beneficiary.

Second, other than the beneficiary, the petitioner has not shown
that it has, in the past, required the services of individuals with
baccalaureate or higher degrees in a specialized area such as
Taekwondo, for the offered position. Third, the petitioner did not
present any documentary evidence that businesses similar to the
petitioner in their type of operations, number of employees, and
amount of gross annual income, require the services of individuals
in parallel positions. Finally, the petitioner did not demonstrate
that the nature of the beneficiary’s proposed duties is so
specialized and complex that the knowledge required to perform the
duties is usually associated with the attainment of a baccalaureate
or higher degree.

The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding. Accordingly, it is
concluded that the petitioner has not demonstrated that the offered
position is a specialty occupation within the meaning of the
regulations.

With respect to the denial of this petition in view of the approval
of a similar petition in the past, the Associate Commissioner,
through the Administrative Appeals Office, is not bound to follow
the contradictory decision of a service center. Louisiana
Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D.La. 2000),
aff’d, 248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S. Ct.51
(U.s. 2001).

Beyond the decision of the director, the petitioner’s labor
condition application was certified on June 28, 2001, a date
subsequent to June 14, 2001, the filing date of the visa petition.
Regulations at 8 C.F.R. 214.2(h) (4) (i) (B) (1) provide that before
filing a petition for H-1B classification in a specialty
occupation, the petitioner shall obtain a certification from the
Department of Labor that it has filed a labor condition
application. In addition, the record does not contain an evaluation
of the beneficiary’s credentials from a service which specializes
in evaluating foreign educational credentials as required by 8
C.F.R. 214.2(h) (4) (iii) (D) (3) . As this matter will be dismissed on
the grounds discussed, these issues need not be examined further.
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The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



