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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The petitioner is a gymnastics school with 12 employees and a gross 
annual income of $638,000. It seeks to employ the beneficiary as a 
gymnastics coach for a period of three years. The director 
determined the petitioner had not established that the proffered 
position is a specialty occupation. 

On appeal, counsel submits a brief. 

8 C.F.R. 214.2 (h) (4) (ii) defines the term "specialty occupation1' 
as : 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director denied the petition because the petitioner had not 
demonstrated that the proffered position requires a baccalaureate 
degree. On appeal, counsel states, in part, that the record 
contains a letter from an industry expert who states that it is 
standard practice to hire individuals with a baccalaureate degree 
in physical education for gymnastics coaches who train upper level 
competitive gymnasts. Counsel further states that the Service 
previously approved H-1B nonimmigrant visa petitions for the same 
position. 

Couns.ells statement on appeal is not persuasive. The Service does 
not use a title, by itself, when determining whether a particular 
job qualifies as a specialty occupation. The specific duties of the 
offered position combined with the nature of the petitioning 
entity's business operations are factors that the Service 
considers. In the initial 1-129 petition, the petitioner described 
the duties of the offered position as follows: 

Among [the] duties and responsibilities of the position 
of coach, the individual is responsible for teaching 
gymnastics to both boys and girls of all age groups. The 
coach is responsible for implementing [the petitioner's] 
established course of instruction, evaluating the 
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studentst progress and providing individual guidance to 
students to help them achieve their maximum potential. 

Pursuant to 8 C. F .R. 214.2 (h) (4) (iii) (A) , to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4 .  The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

First, the Service does not agree with counsel's argument that the 
proffered position would normally require a bachelor's degree in 
physical education or a related field. The proffered position is 
primarily that of a sports instructor or coach. A review of the 
Department of Labor's Occupational Outlook Handbook, 2002-2003 
edition, at page 128, finds no requirement of a baccalaureate or 
higher degree in a specialized area for employment as a sports 
instructor or coach. A baccalaureate degree is required for coaches 
and sports instructors in schools but there is no indication that 
a degree in a specialized area is required. Certification is highly 
desirable for those interested in becoming tennis, golf, karate, or 
any other kind of sports instructor. Employers often require that 
a sports instructor be at least 18 years old and CPR certified. 
Participation in a camp, clinic, or school usually is required for 
certification. Thus, the petitioner has not shown that a bachelor's 
degree or its equivalent is required for the position being offered 
to the beneficiary. 

Second, although counsel argues that the petitioner's past hiring 
practices indicate that it normally requires a baccalaureate degree 
in physical education for the proffered position, the petitioner's 
reasoning is problematic when viewed in light of the statutory 
definition of specialty occupation. The petitioner's creation of a 
position with a perfunctory bachelor's degree requirement will not 



Page 4 LIN-01-081-53988 

mask the fact that the position is not a specialty occupation. As 
with employment agencies as petitioners, the Service must examine 
the ultimate employment of the alien, and determine whether the 
position qualifies as a specialty occupation. Cf. Defensor v. 
Meissner, 201 F. 3d 384 (5th Cir. 2000) . The critical element is not 
the title of the position or an employer' s self -imposed standards, 
but whether the position actually requires the theoretical and 
practical application of a body of highly specialized knowledge, 
and the attainment of a bachelor's degree in the specific specialty 
as the minimum for entry into the occupation as required by the 
~ c t  .' To interpret the regulations any other way would lead to 
absurd results : if the Service was limited to reviewing a 
petitioner's self-imposed employment requirements, then any alien 
with a bachelor's degree could be brought into the United States to 
perform a menial, non-professional, or an otherwise non-specialty 
occupation, so long as the employer required all such employees to 
have bachelor's degrees. See id. at 388. 

In this case, although counsel claims that four of the petitioner's 
current coaches hold bachelor's degrees in physical education, the 
position, nevertheless, does not meet the statutory definition of 
specialty occupation. The position, itself, does not require the 
theoretical and practical application of a body of highly 
specialized knowledge. Therefore, even though the petitioner has 
required a bachelor's degree in the past, the position still does 
not require a bachelor's degree in a specific specialty. 

Third, although counsel argues that the Service has previously 
approved two H-1B petitions for the same position and the same 
petitioner, this Service is not required to approve applications or 
petitions where eligibility has not been demonstrated. The record 
of proceeding, as presently constituted, does not contain a copies 
of the supporting documentation for such petitions. It is, 
therefore, not possible to determine definitively whether they were 
approved in error or whether the facts and conditions have changed 
since their approval. Furthermore, the Associate Commissioner, 
through the Administrative Appeals Office, is not bound to follow 
the contradictory decision of a service center. Louisiana 
Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D.La. 2000), 
aff'd, 248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S. Ct.51 
(U.S. 2001) . 

l The court in Defensor v. Meissner observed that the four 
criteria at 8 C.F.R. 214.2 (h) (4) (iii) (A) present certain 
ambiguities when compared to the statutory definition, and "might 
also be read as merely an additional requirement that a position 
must meet, in addition to the statutory and regulatory 
definition." Supra at 387. 
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Finally, the petitioner did not demonstrate that the nature of the 
beneficiary's proposed duties is so specialized and complex that 
the knowledge required to perform the duties is usually associated 
with the attainment of a baccalaureate or higher degree. 

Counsel has provided a letter dated October 26, 2001, from an 
industry expert who states, in part, as follows: 

To appropriately and safely train and coach upper level 
gymnasts, it is recommended that Gymnastics Instructors and 
Coaches have a baccalaureate degree and significant experience 
training and coaching gymnastics at this level of competition. 

The writer's comments are noted. They are, however, insufficient 
evidence of an industry standard. It is noted that the writer 
indicates that a baccalaureate degree is a preference rather than 
a requirement. It is also noted that the description of the 
beneficiary's proposed duties submitted at the filing of the 
petition, does not specifically indicate that she will be training 
and coaching upper level gymnasts. In addition, the writer has not 
indicated the number or percentage of gymnastics coaches who hold 
such degrees. 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding. Accordingly, it is 
concluded that the petitioner has not demonstrated that the offered 
position is a specialty occupation within the meaning of the 
regulations. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


