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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Associate Commissioner for
Examinations on appeal. The appeal will be dismissed.

The petitioner is a skilled nursing facility with 166 employees and
a gross annual income of $11,539,655. It seeks to employ the
beneficiary as a medical records administrator for a period of
three years. The director determined the petitioner had not
established that the proffered position is a specialty occupation.

On appeal, counsel submits additional information.

8 C.F.R. 214.2(h) (4) (ii) defines the term "specialty occupation"
as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

The director denied the petition because the duties described by
the petitioner did not appear to be so complex as to require a
baccalaureate degree. On appeal, counsel states, in part, that the
proffered position is that of a medical records administrator.
Counsel submits an expanded description of the duties the
petitioner anticipates the beneficiary would perform as a medical
records administrator. Counsel further states that the duties of
the offered position are more sophisticated than the duties of a
clerical position.

Counsel’s statement on appeal is not persuasive. The Service does
not use a title, by itself, when determining whether a particular
job qualifies as a specialty occupation. The specific duties of the
offered position combined with the nature of the petitioning
entity’s business operations are factors that the Service
considers. In the initial I-129 petition, the petitioner described
the duties of the offered position as follows:

1) Manage the day-to-day activities of the hospital’s
medical record department. Authenticate medical records
by requiring dates, names and titles, initials and
signatures on all medical record entries.
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2) Analyze abnormal clinical findings, medications and
surgical procedures on medical claims that may have been
overlooked by a physician in a final diagnostic
statement.

3) Organize work in the dept.; determine priorities of
assignments and tasks.

4) Contact Medicare, Medicaid, Medi-cal, HMOs on matters
pertaining to reimbursement regulations and clarify codes
which are unclear to the payers.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position; '

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

First, the Service does not agree with counsel’s argument that the
beneficiary is a medical records administrator/medical and health
services manager, an occupation that would normally require a
master’s degree in health services administration, long-term care
administration, health sciences, public health, public
administration, or business administration. In its Occupational
Qutlook Handbook (Handbook), 2002-2003 edition, at page 75, the
Department of Labor (DOL) describes the job of a medical and health
service manager, in part, as follows:

Clinical managers have more specific responsibilities
than generalists, and have training or experience in a
specific clinical area. For example, directors of
physical therapy are experienced physical therapists, and
most health information and medical record administrators
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have a bachelor’s degree in health information or medical
record administration. These managers establish and
implement policies, objectives, and procedures for their
departments; evaluate personnel and work; develop reports
and budgets; and coordinate activities with other
managers.

The record reflects that the petitioner, which is in the skilled
nursing business, employs 166 persons and has a gross annual income
of $115,396,655. The description of the proposed duties does not
demonstrate that the position offered includes complex duties such
as implementing policies, objectives, and procedures and developing
reports and budgets.

The duties that the petitioner endeavors to have the beneficiary
perform are information recording duties, which are similar to the
duties that a medical records and health information technician
would execute in a medical facility. In contrast to the description
of a medical records administrator/medical and health services
manager, at page 288 of the Handbook, the DOL describes the
positions of a medical records and health information technician,
in part, as follows:

Medical records and health information technicians begin
to assemble patients’ health information by first making
sure their initial medical charts are complete. They
ensure all forms are completed and properly identified
and signed, and all necessary information is in the
computer. Sometimes, they communicate with physicians or
others to clarify diagnoses or get additional
information.

Technicians assign a code to each diagnosis and
procedure...Technicians then use a software program to
assign the patient to one of several hundred "diagnosis-
related groups," or DRG’s. The DRG determines the amount
the hospital will be reimbursed if the patient is covered
by Medicare or other insurance programs using the DRG
system.

The types of duties the petitioner ascribes to the beneficiary fall
within the scope of a medical records and health information

technician position rather than a medical records
administrator/medical and health services manager position. For
example, the petitioner states that the beneficiary will

"[a]uthenticate medical records by requiring dates, names and
titles, initials and signatures on all medical record entries" and
"[clontact Medicare, Medicaid, Medi-cal, HMOs on matters pertaining
to reimbursement regulations and clarify codes which are unclear to
the payers." Such duties are not duties normally associated with a
medical records administrator/medical and health services manager.



Page 5 WAC-01-259-57286

In its Handbook at page 289, the DOL finds that medical records and
health information technicians entering the field usually have an
associate degree from a community or junior college. Thus, the
petitioner has not shown that a bachelor’s degree or its equivalent
is required for the position being offered to the beneficiary.

Second, the petitioner has not shown that it has, in the past,
required the services of individuals with baccalaureate or higher
degrees in a specialized area such as medical technology, for the
offered position. Third, although the record contains six job
advertisements, the petitioner did not present any documentary
evidence that businesses similar to the petitioner in their type of
operations, number of employees, and amount of gross annual income,
require the services of individuals in parallel positions. It is
also noted that two of the advertisements indicate that a
bachelor’s degree is preferred rather than required. It is also
noted that only one of the job advertisements indicates that a
bachelor’s degree in a specialized area is required. Finally, the
petitioner did not demonstrate that the nature of the beneficiary’s
proposed duties is so specialized and complex that the knowledge
required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding. Accordingly, it is
concluded that the petitioner has not demonstrated that the offered
position is a specialty occupation within the meaning of the
regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



