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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Nebraska Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The decision of the 
director will be withdrawn and the matter will be remanded for 
further consideration and action. 

The petitioner is a new business that manufactures and sells wire 
joining devices and suspension systems. It seeks to employ the 
beneficiary as its general manager for a period of three years. 
The director denied the petition because the petitioner had not 
submitted a Form ETA 9035 Labor Condition Application (LCA) that 
was certified by the Department of Labor (DOL) prior to the filing 
date of the petition as required by the regulations. 

On appeal, counsel states that the petitioner submitted with the 
1-129 petition an LCA that was certified by the DOL on June 12, 
2001, a date prior to July 5, 2001, the filing date of the 
petition. Counsel explains that the petition was initially 
submitted with only the last page of the LCA due to technical 
difficulties with the new "faxback" system that had just been 
introduced by the DOL. Counsel further states that copies of the 
first two pages of the original LCA that were sent to the DOL were 
also attached to the petition. 

Counsel explains that, when the Service questioned the nature of 
the first two pages of the original LCA in its Request for Evidence 
dated September 21, 2001, the petitioner obtained a duplicate LCA 
that was certified by the DOL on October 15, 2001. Counsel argues 
that the petition was erroneously denied based on a conclusion that 
the petitioner had not submitted an LCA that was certified by the 
DOL prior to the filing date of the petition. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (B) , the petitioner shall 
submit the following with an H-1B petition involving a specialty 
occupation: 

1. A certification from the Secretary of Labor 
that the petitioner has filed a labor 
condition application with the Secretary, 

2. A statement that it will comply with the terms 
of the labor condition application for the 
duration of the alien's authorized period of 
stay, 

3. Evidence that the alien qualifies to perform 
services in the specialty occupation. . . . 

The record contains a Form ETA 9035 that was certified by the DOL 
on June 12, 2001. The record contains a second Form ETA 9035 that 



Page 3 LIN-01-213-54683 

was certified by the DOL on October 15, 2001. A careful comparison 
of these Forms ETA 9035 reveals that the information contained in 
both LCA1s is identical. Both LCA's were signed by an authorized 
representative of the petitioner's company. There do not appear to 
be any discrepancies or irregularities in the initial LCA that was 
certified by the DOL on June 12, 2001. Therefore, it is concluded 
that the petitioner has overcome the director's objection. 

The director has not determined whether the proffered position is 
a specialty occupation or whether the beneficiary qualifies to 
perform services in a specialty occupation. Accordingly, the 
matter will be remanded to the director to make such a 
determination and to review all relevant issues. The director may 
request any additional evidence he deems necessary. The petitioner 
may also provide additional documentation within a reasonable 
period to be determined by the director. Upon receipt of all 
evidence and representations, the director will enter a new 
decision. 

ORDER: The decision of the director is withdrawn. The matter is 
remanded to him for further action and consideration 
consistent with the above discussion and entry of a new 
decision which, if adverse to the petitioner, is to be 
certified to the Associate Commissioner for review. 


