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DISCUSSION: The nonimmigrant visa petition was approved by the
Director, Vermont Service Center. Based upon information obtained
from the beneficiary during his visa issuance process at the
American Embassy, the director determined that the beneficiary was
not clearly eligible for the benefit sought. Accordingly, the
director properly served the petitioner with notice of his intent
to revoke approval of the visa petition and his reasons therefore,
and ultimately revoked the approval of the petition. The matter is
now before the Associate Commissioner for Examinations on appeal.
The appeal will be dismissed.

The petitioner is a computer consulting and software development
business with three employees and an undisclosed gross annual
income. It seeks to employ the beneficiary as a programmer analyst
for an approximate period of 18 months. The director determined the
petitioner had not established that it is a bona fide business. The
director further found that the petitioner’s tax documentation had
been altered.

On appeal, counsel submits additional information.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101(a) (15) (H) (1) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such 1licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

On appeal, counsel states, in part, that the petitioner’s 1999 tax
return demonstrates that its 1999 W-3 and W-2 forms are accurate.
Counsel also submits a letter from the petitioner’s accountant who
states, in part, as follows:

For your information, the computer program I used for
1999 was actually the program for the year 1998 as
Parsons Technology did not release a W-2 program for that
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year. To resolve the problem, I used the 1998 program and
whited-out the number "8" and wrote the number "9". A W-2
can legally be written either by mechanical device or
hand written.

The above comments from the petitioner’s counsel and accountant are
noted. The record, however, contains no corroborating documentation
such as a document from the IRS confirming the authenticity and
veracity of the petitioner’s 1999 tax documentation. Furthermore,
although the petitioner’s accountant argues that it is legal for a
W-2 to be hand written, the fact remains that the petitioner’s W-3
form and W-2 forms were not hand written; they were written
mechanically and subsequently altered. In view of the foregoing,
the petitioner has not overcome the director’s objections and the
petition may not be approved.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed.

ORDER: The appeal is dismissed.



