
identifying data deleted to 
arevent clearly unwarranted 

U.S. Department of Justice 

Immigration and Naturalization Service 

OFFICE OF ADMINIS7RAlWE APPEALS 
425 Eye Street N. W. 
ULLB, 3rd Floor 
Washington, D. C. 20536 

File: EAC-01-224-59114 Office: Vermont Service Center Date : SEP 3 8 2002 

Petition: Petition for a Nonimmigrant Worker Pursuant to Section lOl(a)(lS)(H)(i)(b) of the Immigration and 
Nationality Act, 8 U.S.C. 1 lOl(a)(lS)(H)(i)(b) 

IN BEHALF OF PETITIONER: E'UBLPC c8PY 

INSTRUCTIONS: 
This is the decision in your case. All documents have been returned to the office that originally decided your case. 
Any further inquiry must be made to that office. 
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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The petitioner sells automobile parts. It has two employees and an 
approximate gross annual income of $342,000. It seeks to employ the 
beneficiary as a programmer/analyst for a period of three years. 
The director determined the petitioner had not established that the 
proffered position is a specialty occupation. 

On appeal, counsel submits a statement. Counsel had indicated that 
additional evidence would be submitted in support of the appeal on 
or before February 17, 2002. To date, no additional evidence has 
been received by this office. Therefore, the record must be 
considered complete. 

8 C. F.R. 214 - 2  (h) (4) (ii) defines the term "specialty occupation1' 
as : 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director denied the petition because the petitioner had not 
demonstrated that the proffered position is primarily that of a 
programmer/analyst. On appeal, counsel states, in part, that the 
position of programmer/analyst is required because of the increased 
volume and sales of the petitioner and its parent company. 

Counsel's statement on appeal is not persuasive. The Service does 
not use a title, by itself, when determining whether a particular 
job qualifies as a specialty occupation. The specific duties of the 
offered position combined with the nature of the petitioning 
entity's business operations are factors that the Service 
considers. In the initial 1-129 petition, the petitioner described 
the duties of the offered position as follows: 

[The beneficiary] will be employed as a programmer 
analyst and will be responsible for expanding the scope 
of the company's current services. The focus will be on 
increasing the efficiency of existing computer systems 
and hardware, thus allowing for a greater quality of 
customer service. 
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In a letter dated October 11, 2001, the petitioner's president and 
CEO further describes the proposed duties, in part, as follows: 

The nature of our business produces massive amounts of 
paperwork, inclusive of purchase orders, delivery 
confirmations, client correspondence, invoices, accounting and 
payroll information, return slips, etc. Like any modern 
business, we have coordinated our book keeping, accounting, 
payroll, inventory, billing, correspondence, and service 
information into a computer database. 

We find this much more efficient, as it leaves less paperwork 
to clutter our offices, and organizes everything in a logical, 
easy-to-retrieve manner. Exactly because we are not computer 
consultants or computer technicians, we are without knowledge 
on the subject of how to install, configure, maintain, or 
upgrade our IT systems. For this purpose, we require an IT 
director/Programmer/~nalyst. 

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

First, the Service does not agree with counsel's argument that the 
proffered position would normally require a bachelor's desree in 
computer science or a related field. -1n its Occu~ational 6utlook 
Handbook, 2002-2003 edition, at page 168, the Department of Labor 
(DOL) states, in part, as follows: 

Employers using computers for scientific or engineering 
applications usually prefer college graduates [computer 
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programmers] who have degrees in computer or information 
science, mathematics, engineering, or the physical 
sciences . . . Employers who use computers for business 
applications prefer to hire people who have had college 
courses in management information systems (MIS) and 
business and who possess strong programming skills. 

The record reflects that the petitioner, which sells automobile 
parts, employs two persons and has an approximate gross annual 
income of $342 ,000 .  The petitioner has not demonstrated that it 
requires the services of a computer programmer for scientific or 
engineering applications or that the position requires an 
individual with a knowledge of sophisticated programming techniques 
normally associated with the duties of a programmer/analyst. 

The duties that the petitioner endeavors to have the beneficiary 
perform are duties related to business applications. Thus, the 
petitioner has not shown that a bachelor's degree or its equivalent 
is required for the position being offered to the beneficiary. 

Second, the petitioner has not shown that it has, in the past, 
required the services of individuals with baccalaureate or higher 
degrees in a specialized area such as computer science, for the 
offered position. Third, the petitioner did not present any 
documentary evidence that businesses similar to the petitioner in 
their type of operations, number of employees, and amount of gross 
annual income, require the services of individuals in parallel 
positions. Finally, the petitioner did not demonstrate that the 
nature of the beneficiary's proposed duties is so specialized and 
complex that the knowledge required to perform the duties is 
usually associated with the attainment of a baccalaureate or higher 
degree. 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding. Accordingly, it is 
concluded that the petitioner has not demonstrated that the offered 
position is a specialty occupation within the meaning of the 
regulations. 

Beyond the decision of the director, the record does not contain 
any corroborating evidence to support the finding of the 
credentials evaluator that the beneficiary holds the equivalent of 
a baccalaureate degree in computer science, such as an evaluation 
from an official who has authority to grant college-level credit 
for training and/or experience in the specialty at an accredited 
college or university which has a program for granting such credit 
based on an individual's training and/or work experience, as 
required by 8 C.F.R. 2 1 4 . 2  (h) ( 4 )  (iii) (D) (1). As this matter will be - - -  

dismissed on the grounds discussed, this issue need not be examined 
further. 
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The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


