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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, California Service Center, and is now before the
Associate Commissioner for Examinations on appeal. The appeal will
be dismissed.

The petitioner is an architectural firm with three employees and a
gross annual income of $285,000. It seeks to employ the
beneficiary as a construction administration architect for a period
of ten months. The director determined the petitioner had not
submitted a certification from the Department of Labor that a Labor
Condition Application (Form ETA 9035) had been properly filed.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioner shall
submit the following with an H-1B petition involving a specialty
occupation:

1. A certification from the Secretary of Labor
that the petitioner has filed a 1labor
condition application with the Secretary,

2. A statement that it will comply with the terms
of the labor condition application for the
duration of the alien’s authorized period of
stay,

3. Evidence that the alien qualifies to perform
services in the specialty occupation

On appeal, counsel submits Form ETA 9035 Labor Condition
Application. However, the LCA submitted on appeal was certified on
October 1, 2001, a date subsequent to February 5, 2001, the filing
date of the wvisa petition. Regulations at 8 C.F.R.
214.2(h) (4) (i) (B) (1) provide that before filing a petition for H-1B
classification in a specialty occupation, the petitioner shall
obtain a certification from the Department of Labor that it has
filed a labor condition application. As this has not occurred, the
petition may not be approved.

Beyond the decision of the director, the record does not contain
evidence that the beneficiary qualifies to perform services in a
specialty occupation such as an evaluation of the beneficiary’s
foreign education by a reliable credentials evaluation service
which specializes in evaluating foreign educational credentials.
As this matter will be dismissed on the grounds discussed, this
issue need not be examined further.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



