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DISCUSSION: The nonimmigrant wvisa petition was denied by the
director and is now before the Administrative Appeals Office
(AAO) on appeal. The appeal will be dismissed.

The petitioner publishes a Spanish language “yellow pages”
directory for the Denver metropolitan area. It has ten employees
and an approximate annual revenue of $1 million. It seeks to
employ the Dbeneficiary as an administrative assistant for a
period of three years. The director determined the petitioner had
not established that the proffered position 1is a specialty
occupation.

On appeal, counsel submits a statement.

Section 101 (a) (15) (H) (1) (b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101 (a) (15) (H) (i) (b), provides 1in part
for nonimmigrant classification to qualified aliens who are
coming temporarily to the United States to perform services in a
specialty occupation. Section 214(i) (1) of the Act, 8 U.S.C.
§ 1184(1i) (1), defines a "specialty occupation" as an occupation
that requires theoretical and practical application of a body of
highly specialized knowledge, and attainment of a bachelor's or
higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. § 1184(1i) (2),
to qualify as an alien coming to perform services in a specialty
occupation the Dbeneficiary must hold full state licensure to
practice 1in the occupation, if such licensure 1is required to
practice in the occupation. In addition, the beneficiary must
have completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

The director denied the petition because the petitioner had not
demonstrated that a baccalaureate degree is required for the
proffered position. On appeal, counsel states, in part, that the
petitioner has provided sufficient evidence to demonstrate that
the proffered position qualifies as a specialty occupation.

Counsel's statement on appeal is not persuasive. The Bureau does
not use a title, by itself, when determining whether a particular
job qualifies as a specialty occupation. The specific duties of
the offered position combined with the nature of the petitioning
entity's business operations are factors that the Bureau
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considers. In the initial 1I-129 ©petition, the petitioner
described the duties of the offered position as follows:

The job duties include coordinating the departments of
personnel, Dbudget preparation and control, records,
sales and graphics/production. Because the publication
is in Spanish, the Administrative Assistant must be
bilingual in Spanish and English.

Pursuant to 8 C.F.R. § 214.2(h) (4) (iii) (A), to qualify as a
specialty occupation, the position must meet one of the following
criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may show that its
particular position is so complex or unique that it can
be performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties 1is wusually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

First, the Bureau does not agree with counsel's assertion that
the proffered position would normally require a bachelor's degree
in business administration or a related field. The proffered
position primarily combines the duties of an administrative
assistant with those of a marketing manager. In its Occupational
Outlook Handbook (Handbook), 2002-2003 edition, at pages 422-423,
the Department of Labor {DOL) describes the Jjob of an
administrative assistant, in part, as follows:

As technology continues to expand in offices across the
Nation, the role of the office professional has greatly
evolved. Office automation and organization
restructuring have led secretaries and administrative
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assistants to assume a wider range  of new
responsibilities once reserved for managerial and
professional staff. Many secretaries and administrative
assistants now provide training and orientation for new
staff, conduct research on the Internet, and operate and
troubleshoot new office technologies.

Secretaries and administrative assistants are
responsible for a variety of administrative and clerical
duties necessary to run an organization efficiently.
They serve as an information manager for an office,
schedule meetings and appointments, organize and
maintain paper and electronic files, manage projects,
conduct research, and provide information via the
telephone, postal mail, and e-mail. They may also
prepare correspondence.

[S]lecretaries and administrative assistants
increasingly use personal computers to create
spreadsheets, compose correspondence, manage databases,
and create reports and documents via desktop publishing,
and wusing digital graphics - all tasks previously
handled by managers and other professionals.

In its Handbook at pages 423-424, the DOL finds that, although
high school graduates with basic office skills may qualify for
entry-level secretarial positions, employers increasingly require
extensive knowledge of software applications, such as word
processing, spreadsheets, and database management. Training ranges
from high school vocational education programs that teach office
skills and keyboarding to 1 and 2-year programs in office
administration offered by business schools, vocational-technical
institutes, and community colleges.

The petitioner also has not established that the beneficiary's
bilingual duties are of such complexity that a baccalaureate
degree in a specific specialty, as distinguished from familiarity
with the Spanish and English languages or a less extensive
education, 1is necessary for the successful completion of its
duties.

At page 27 of the Handbook, DOL describes the job of a marketing
manager, in part, as follows:

Marketing managers develop the firm's detailed marketing
strategy. . . . They determine the demand for products
and services offered by the firm and its competitors. In
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addition, they identify potential markets - for example,
business firms, wholesalers, retailers, government, or
the general public. Marketing managers develop pricing
strategy with an eye towards maximizing the firm's share
of the market and its profits while ensuring that the
customers are satisfied. . . . They monitor trends that
indicate the need for new products and services and
oversee product development.

A review of the DOL's Handbook, at page 28 finds no requirement of
a baccalaureate or higher degree in a specific specialty for
employment in marketing managerial Jobs. A wide range of
educational backgrounds 1is suitable, but many employers prefer
those with experience in related occupations plus a broad liberal
arts background. In addition, most marketing management positions
are filled by promoting experienced staff or related professional
or technical personnel. In highly technical industries, such as
computer and electronics manufacturing, a Dbachelor's degree in
engineering or science, combined with a master's degree in
business administration, is preferred. It is noted that the nature
of the petitioner's business is neither computer nor electronics
manufacturing. Thus, the petitioner has not shown that a
bachelor's degree or its equivalent is required for the position
being offered to the beneficiary.

Second, the petitioner has not demonstrated that it has, in the
past, required the services of individuals with baccalaureate or
higher degrees in a specific specialty such as Dbusiness
administration, for the offered position. Third, although the
record contains various Jjob advertisements, none of the
advertisements is persuasive evidence of a degree requirement
being common to the industry in parallel positions among similar
organizations. The petitioner has not persuasively established
that the complexity of the duties of the proffered position
compares with the complexity of the duties described in the
advertisements, such as managing the clinic scheduling,
purchasing, policy implementation and operations for the GI, Tumor
& Endocrine Surgery Division at the UCHSC. Finally, the petitioner
did not demonstrate that the nature of the beneficiary's proposed
duties 1is so specialized and complex that the knowledge required
to perform the duties is usually associated with the attainment of
a baccalaureate or higher degree.

The petitioner has failed to establish that any of the four
factors enumerated above are present in this proceeding.
Accordingly, it is concluded that the petitioner has not
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demonstrated that the offered position is a specialty occupation
within the meaning of the regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The

petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



