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ON BEHALF OF PETITIONER:

INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R.
§ 103.5¢a)(1)().

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required
under 8 C.F.R. § 103.7.

. Wiemann, Director
dministrative Appeals Office
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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center. The matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is an architectural firm. It has 10 employees and
gross annual income of $1,500,000. The petitioner seeks to employ
the beneficiary as an architectural designer for a period of three
years. The director requested additional evidence in support of
the I-129 petition and the petitioner was given 12 weeks in which
to respond. The petition was then denied as having been abandoned
when the requested evidence was not received by the Bureau within
the allotted time frame. The petitioner filed a motion to reopen
stating that the request for evidence had been complied with. The
motion to reopen was granted by the director. The director then
determined that the proffered position was not a speclalty
occupation and affirmed his prior decision.

On appeal, counsel resubmitted copies of Jjob advertisements that
had been previously submitted to the Bureau, indicating that the
director had failed to consider that evidence. Counsel also
requested an additional 30 days in which to file a brief
supporting the appeal. The appeal was filed on March 2, 2002, but
no brief was subsequently filed. The AAO contacted counsel on
February 25, 2003, indicating that a brief had not been received.
The record is therefore, deemed complete, and a decision will be
rendered based upon the evidence in the record of proceeding.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.s.C. § 1101(a) (15) (H) (i) (b), provides in part for
the classification of qualified nonimmigrant aliens who are coming
temporarily to the United States to perform services in a
specialty occupation.

Section 214(i) (1) of the Immigration and Nationality Act (the
Act), 8 U.s.C. § 1184 (i) (l), defines the term "specialty
occupation" as an occupation that requires:

(A) theoretical and practical application of a body of
highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the
specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

The term "specialty occupation” is further defined at 8 C.F.R.
§ 214.2(h) (4) (1ii) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
field of human endeavor including, but not limited to,
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architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,
theology, and the arts, and which requires the

attainment of a Dbachelor's degree or higher in a
specific specialty, or its equivalent, as a minimum for
entry into the occupation in the United States.

The petitioner detailed the responsibilities associated with the
proffered position as follows:

Architectural designer

1. architectural drafting, including AutoCAD
(Computer Assisted Design)

2. design proposal and create sketches for client
approval

3. prepare plans and documents for building permit
approval

4. coordinate with clients and other professionals in
developing proposal for projects

The director sought additional evidence in support of the
petition. Specifically, the petitioner was asked to submit
evidence indicating that the beneficiary maintained wvalid
nonimmigrant status at the time of the filing of the petition,
evidence that the offered position qualified as a specialty
occupation, a detailed job description and the number of employees
employed by the petitioner in similar positions that hold bachelor
degrees. In response to the director’s request, counsel provided
the following:

The Position

The position, architectural designer, is a specialty

occupation. has indicated that

in his company, and 1n the industry as a whole, the

person holding such a position, performs all the duties

and function[s] of an architect, except those functions
that require licensure.

The incumbent in this position . . . has extensive
client contact. He or she will research, plan, design
and administer building projects for clients, applying
knowledge of design, construction procedure, zoning and
building codes and building procedures. The position
also involves consulting with clients about their
functional and spacial requirements and preparing
information about design, specifications, materials,
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color, equipment, estimated costs and construction time.
The individual will also plan layout of projects and
integrate engineering elements into a uniform design for
client approval. Further, drawings will be prepared to
scale. Performance of these tasks required the level of
skill generally indicated by a bachelor’s degree in
architecture. At times, an individual may be qualified
to perform these function[s] with educational experience
short of a degree, but with significant professional
experience in lieu of a degree.

Pursuant to 8 C.F.R. § 214.2(h) (4) (iii) (A), to qualify as a
specialty occupation, the position must meet one of the following
criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry
in parallel positions among similar organizations or,
in the alternative, an employer may show that 1its
particular position is so complex or unique that it
can be performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4, The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties 1is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to

qualify the offered position as a specialty occupation. The job
responsibilities to be assigned to the beneficiary are similar to
the duties that would be performed by drafters. In the

Occupational Outlook Handbook, 2002-03, (Handbook) at 98, the
Department Of Labor describes in part, the duties of drafters:

Drafters prepare technical drawings and plans used by
production and construction workers to build everything
from manufactured products . . . to Structures, such as
houses, office buildings . . . . Their drawings provide
visual guidelines, showing the technical details of the
products and structures and specifying dimensions,
materials to be used, and procedures and processes to be
followed. Drafters fill in technical details, wusing
drawings, rough sketches, specifications, codes and
calculations previously made by engineers, surveyors,
architects, or scientists. .
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Traditionally, drafters sat at drawing boards and used
pencils, pens, compasses, protractors, triangles, and
other drafting devices to prepare a drawing manually.
Most drafters now use computer aided drafting (CAD)
systems to prepare drawings.

Employers normally prefer applicants who have completed
postsecondary school training in drafting, which is offered by
technical institutes, community colleges, and some four year
colleges/universities. Id at 99. A Dbachelor’s degree 1is not
therefore, the minimum requirement for entry into the position.
Thus, the petitioner has not established the first criterion of
8 C.F.R. § 214.2(h) (4) (iii) (A). '

Second, the petitioner has not shown that it has, in the past,
required the services of individuals with baccalaureate or higher
degrees in a specialized area for the offered position. The
petitioner’s classified employment advertisement for the proffered
position made no mention of a degree requirement, noting that five
to seven years of experience would suffice. Third, the petitioner
failed to present sufficient evidence to establish that parallel
positions among similar organizations in the industry commonly
require a bachelor’s degree or its equivalent, or that the subject
position is so complex or unique that it could be performed only
by an individual with a degree. Counsel did submit three job
advertisements for designer/draftsman positions in support of this
proposition. One of the positions required a bachelor’s degree.
Two 1indicated that a bachelor’s degree was preferred, but not
required. Finally, the petitioner did not demonstrate that the
nature of the beneficiary’s proposed duties is so specialized and
complex that the knowledge required to perform those duties is
usually associated with the attainment of a baccalaureate or
higher degree, or its equivalent. Lesser degrees of certification
or training are common in the industry.

The petitioner has failed to establish that any of the four
factors enumerated above are present in this proceeding. It
is, therefore, concluded that the petitioner has not
demonstrated that the offered position is a specialty occupation
within the meaning of the regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.s.C. § 1361. The
petitioner has not sustained that burden and the appeal shall
accordingly be dismissed.

ORDER: The appeal is dismissed.



