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information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the
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8 C.F.R. §103.7.
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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Administrative Appeals Office
(AAO) on appeal. The appeal will be dismissed.

The petitioner is a general dentistry business with ten full-time
and part-time employees and a gross annual income of $350,000. It
seeks to employ the beneficiary as a personnel manager for a
period of three years. The director determined the petitioner had
not established that the proffered position is a specialty
occupation.

On appeal, counsel submits a letter from the petitioner’s general
manager.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101 (a) (15) (H) (i) (b), provides in part
for nonimmigrant classification to qualified aliens who are
coming temporarily to the United States to perform services in a
specialty occupation. Section 214 (i) (1) of the Act, 8 U.S.C.
S§ 1184(i) (1), defines a "specialty occupation" as an occupation
that requires theoretical and practical application of a body of
highly specialized knowledge, and attainment of a bachelor's or
higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. § 1184(1i) (2),
to qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is required to
practice 1in the occupation. In addition, the beneficiary must
have completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

The director denied the petition because the petitioner had not
demonstrated that a baccalaureate degree 1is required for the
proffered position. On appeal, the petitioner’s general manager
states, 1in part, that the proposed duties, which include
“screening interviews, background checks and testing”, are so
complex that a baccalaureate or higher degree in psychology is
required.

The petitioner’s additional information on appeal is not
persuasive. The Bureau does not use a title, by itself, when
determining whether a particular job qualifies as a specialty
occupation. The specific duties of the offered position combined



Page 3 WAC-02-048-50291

with the nature of the petitioning entity's business operations
are factors that the Bureau considers. In the initial I-129
petition, the petitioner described the duties of the offered
position as follows:

As Personnel Manager, the alien worker will be in
charge with [sic] planning and carrying out the company
policies relating to personnel recruitment, interview,
and selection of employees to fill vacant positions.
Specific daily duties will include conducting new
employee orientation to foster positive attitude toward
company goals; briefing to [sic] employees of company
policies, keep[ing] record of insurance coverage,
pension plan, and personnel transactions, such as
hires, promotions, transfers, and terminations. She
will conduct recruitment and interview [sic] of all
temporary or permanent, full-time or part-time
employees.

The alien worker will plan ways to develop skills,
enhance productivity and quality of work, and how to
build loyalty to the firm. She will help other workers
maintain and improve their Fob skills, and possibly
prepare for jobs requiring greater skills; train
employees on how to deal effectively with patients and
coworkers and supervisor.

[The Dbeneficiary] will not have staff under her
supervision. She will be reportin irectly to the
President/Owner ofﬂ She will be
tasked to explain to workers company and governmental
rules, regulations and procedures, and need for
compliance. She will gather information on workers’
feelings about factors that affect worker morale,
motivation, and efficiency. She will be assigned to
review the employees’ notes and clients’ comments after
every office or home health service is rendered. Thus,
she will be in-charge with [sic] monitoring quality
assurance of the services being rendered by its
employees both in-house (office) and in-mobile. She
will then prepare reports on the comments, suggestions
and actions of both the dental health care employees
and its patients.

[The beneficiary] will also be in-charge with [sic]
planning and conducting [a] public relations program
designed to create and maintain [a] favorable public
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image fo_ She will plan and direct
development and communication of information designed

to keep public informed (especially the health care
facilities) of the company’s [sic] and accomplishments.
In addition to these, [the beneficiary] will be in-
charge of enrolling eligible workers in company
programs, such as pension and savings plans. She 1is
expected to develop programs for the benefit of its
employees. She will maintain medical, insurance, and
other personnel records and forms.

Pursuant to 8 C.F.R. § 214.2(h) (4) (iii) (A), to qualify as a
specialty occupation, the position must meet one of the tollowing
criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may show that its
particular position is so complex or unique that it can
be performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties 1is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

First, the Bureau does not agree with the petitioner's assertion
that the proffered position would normally require a bachelor's
or higher degree in psychology or a related field. The proffered
position appears to be primarily that of an office and
administrative support worker manager. A review of the Department
of Labor's (DOL) Occupational Outlook Handbook (Handbook), 2002-
2003 edition, at page 418, finds no requirement of a baccalaureate
or higher degree in a specific specialty for employment as an
office and administrative support worker manager. Most businesses
fill administrative and office support supervisory and managerial
positions by promoting clerical or administrative support workers
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within their organizations. In addition, certain personal
qualities such as strong teamwork and problem solving skills and a
good working knowledge of the organization's computer system are
often considered as important as a specific formal academic
background. Thus, the petitioner has not shown that a bachelor's
degree or its equivalent is required for the position being
offered to the beneficiary.

Second, the petitioner has not demonstrated that it has, in the
past, required the services of individuals with baccalaureate or
higher degrees in a specific specialty such as psychology, for
the offered position. Third, although the record contains six job
advertisements, none of the advertisements is persuasive evidence
of a degree requirement being common to the industry in parallel
positions among similar organizations. Four of the advertisements
do not require a baccalaureate degree in a specific specialty as a
minimum requirement for entry into the occupation. Although two of
the advertisements do require a baccalaureate degree in a specific
field of study, the petitioner has not established that the
proposed duties of the proffered position are as complex as the
duties described in the advertised positions, such as managing
eight facilities in the manufacture and distribution of building
products. Finally, the petitioner did not demonstrate that the
nature of the beneficiary's proposed duties is so specialized and
complex that the knowledge required to perform the duties is
usually associated with the attainment of a Dbaccalaureate or
higher degree.

The petitioner has failed to establish that any of the four
factors enumerated above are present in this proceeding.
Accordingly, it is concluded that the petitioner has not
demonstrated that the offered position is a specialty occupation
within the meaning of the regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.sS.C. § 1361. The

petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



