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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center. A subsequent appeal was
dismissed by the Administrative Appeals Office (AAO). The matter
is now before the AAO on a motion to reopen and reconsider. The
motion will be granted. The previous decision of the AAO will be
affirmed.

The petitioner is a shoe wholesale business with four employees
and an estimated gross annual income of $1,200,000. It seeks to
employ the beneficiary as a manager of contracts for a period of
three years. The director determined the petitioner had not
established that the proffered position is a specialty
occupation.

On appeal, counsel had provided additional information in support
of the appeal.

The AAO dismissed the appeal reasoning that the petitioner had not
established that the proffered position is a specialty occupation.
The AAO additionally found, beyond the decision of the director,
that the petitioner had not submitted a 1labor condition
application that was certified by an authorized Department of
Labor (DOL) official, pursuant to 8 C.F.R. § 214.2(h) (4) (i) (B) (1),
or an evaluation of the beneficiary’s credentials, pursuant to
8 C.F.R. § 214.2(h) (4) (iii) (D) (3).

On motion, counsel submits additional evidence, including an
expanded description of the duties the petitioner anticipates the
beneficiary would perform as a manager of contracts. Counsel
further asserts that the record contains an opinion from an
independent professional expert who states that a bachelor’s
degree 1in economics is a realistic minimum requirement for the
proffered position.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality
Act (the Act), 8 U.s.C. § 1101 (a) (15) (H) (i) (b), provides in part
for nonimmigrant classification to qualified aliens who are
coming temporarily to the United States to perform services in a
specialty occupation. Section 214(i) (1) of the Act, 8 U.S.C.
§ 1184(1i) (1), defines a "specialty occupation" as an occupation
that requires theoretical and practical application of a body of
highly specialized knowledge, and attainment of a bachelor's or
higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. § 1184 (i) (2),
to qualify as an alien coming to perform services in a specialty
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occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must
have completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Counsel's statement on motion is not persuasive. The Bureau does
not use a title, by itself, when determining whether a particular
job qualifies as a specialty occupation. The specific duties of
the offered position combined with the nature of the petitioning
entity's ©business operations are factors that the Bureau
considers. In the initial I-129 ©petition, the petitioner
described the duties of the offered position as follows:

As Manager of Contracts [the beneficiary] will
negotiate contracts with representatives of producers
for delivery of goods, analyze records of supply
sources, movements of materials, and current and
prospective leather consumer demands and market
variations, coordinate work of sales and shipping
departments to implement procurance [sic] of products
in accordance with consumer needs and perform liaison
work with other officials concerning contractual rights
and obligations. He will manage contracts for entire
company.

Pursuant to 8 C.F.R. § 214.2(h) (4) (iii) (A), to qualify as a
specialty occupation, the position must meet one of the following
criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may show that its
particular position is so complex or unique that it can
be performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
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duties is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

First, the Bureau does not agree with counsel's assertion that
the proffered position would normally require a bachelor's degree
in economics or a related field. The proffered position combines
the duties of a sales and marketing manager. A review of the DOL’s
Occupational Outlook Handbook at page 28 finds no requirement of a
baccalaureate or higher degree in a specific specialty for
employment in sales and marketing managerial jobs. A wide range of
educational backgrounds is suitable, but many employers prefer
those with experience in related occupations plus a broad liberal
arts background. In addition, most sales and marketing management
positions are filled by promoting experienced staff or related
professional or technical personnel. In highly technical
industries, such as computer and electronics manufacturing, a
bachelor's degree in engineering or science, combined with a
master's degree in business administration, is preferred. Thus,
the petitioner has not shown that a bachelor's degree or its
equivalent 1is required for the position being offered to the
beneficiary.

Second, the petitioner has not demonstrated that it has, in the
past, required the services of individuals with baccalaureate or
higher degrees in a specific specialty such as economics, for the
offered position. Third, the petitioner did not present any
persuasive documentary evidence that a baccalaureate degree in a
specific specialty or its equivalent is common to the industry in
parallel positions among organizations similar to the petitioner.
Finally, the petitioner did not demonstrate that the nature of the
beneficiary's proposed duties is so specialized and complex that
the knowledge required to perform the duties is usually associated
with the attainment of a baccalaureate or higher degree.

The record contains an opinion from the executive manager of a
shoe retail business who states, in part, that positions such as
the proffered position normally require a baccalaureate degree in
economics or an equivalent thereof. The writer, however, has not
provided any evidence in support of his assertion. Simply going on
record without supporting documentary evidence is not sufficient
for the purpose of meeting the burden of proof in these
proceedings. Matter of Treasure Craft of California, 14 I&N Dec.
190 (Reg. Comm. 1972).



Page 5 EAC-01-068-52056

The petitioner has failed to establish that any of the four
factors enumerated above are present in this proceeding.
Accordingly, it is concluded that the petitioner has not
demonstrated that the offered position is a specialty occupation
within the meaning of the regulations.

As the petitioner has not sufficiently established that the
proffered position is a specialty occupation, the beneficiary’s
qualifications and the petitioner’s labor condition application
need not be examined further in this proceeding.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The

petitioner has not sustained that burden.

ORDER: The decision of the AAO dated April 24, 2002, is affirmed.



