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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Administrative Appeals Office
(AAO) on appeal. The appeal will be dismissed.

The petitioner 1is a construction and renovation business with
three employees and a gross annual income of $300,000. It seeks
to employ the beneficiary as a mgintenance electrician for a
period of three years. The director determined the petitioner had
not established that the proffered position is a specialty
occupation.

On appeal, counsel states, in part, that the petitioner has
already requested that the director disregard the duties related
to an electrician position that were submitted with the original
filing of the instant petition. Counsel further states that the
proffered position is now that of a “Supervisor cum Engineer.”

Counsel’s statement is noted. Bureau regulations, however,
affirmatively require a petitioner to establish eligibility for
the benefit it is seeking at the time the petition is filed. See
8 C.F.R. § 103.2(b) (12). A petitioner cannot materially change a
position’s title or its associated job responsibilities after the
filing of the petition. See Matter of Michelin Tire, 17 I&N Dec.
248, 249 (Reg. Comm. 1978). If significant changes are made to the
initial request for approval, as have occurred here, the
petitioner must file a new petition rather than seek approval of a
petition that is not supported by the facts in the record. As
such, for the purposes of this proceeding, the proffered position
is that of a maintenance electrician.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101 (a) (15) (H) (i) (b), provides in part
for nonimmigrant classification to qualified aliens who are
coming temporarily to the United States to perform services in a
specialty occupation. Section 214(i) (1) of the Act, 8 U.S.C.
§ 1184 (i) (1), defines a "specialty occupation” as an occupation
that requires theoretical and practical application of a body of
highly specialized knowledge, and attainment of a bachelor's or
higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. § 1184 (i) (2),
to qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice 1in the occupation, if such licensure is required to
practice in the occupation. 1In addition, the beneficiary must
have completed the degree required for the occupation, or have



Page 3 EAC-02-097-50348

experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

The director denied the petition because the petitioner had not
demonstrated that a baccalaureate degree is required for the
proffered position. On appeal, counsel states, in part, that the
proffered position is that of a “Supervisor cum Engineer.”

Counsel's statement on appeal is not persuasive. The Bureau does
not use a title, by itself, when determining whether a particular
job qualifies as a specialty occupation. The specific duties of
the offered position combined with the nature of the petitioning
entity's business operations are factors that the Bureau
considers. In the initial I-129 petition, the petitioner
described the duties of the offered position as follows:

1. Installs and repairs electrical systems, apparatus,
and electrical and electronic components of
industrial machinery and equipment.

2. Installs power supply wiring and conduit for newly
installed machines and equipment, such as robots,
conveyors, and programmable controllers, following
electrical code and blueprints.

3. Connects power supply wires to machines and
equipment, and connects cables and wires between
machines and equipment, following manuals, schematic
diagrams, and blueprints.

4. Diagnoses malfunctioning apparatus, such as
transformers, motors, and lighting fixtures, using
test equipment, and replaces damaged or broken wires
and cables.

5. Plan [sic] layout of wiring and install wiring,
conduit, and electrical apparatus in buildings.

6. Diagnose [sic] and replace [sic] faulty mechanical,
hydraulic, and pneumatic components of machines and
equipment.

7. Prepares cost estimation and layout design for wiring
for bidding purposes.

8. Submit [sic] projected costs and reports to clients
for project development].]

Pursuant to 8 C.F.R. § 214.2(h) (4) (iii) (A), to qualify as a
specialty occupation, the position must meet one of the following
criteria:
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1. A Dbaccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may show that its
particular position is so complex or unique that it can
be performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a speclalty occupation.

First, the Bureau does not agree with counsel's assertion that
the proffered position would normally require a bachelor's degree
in engineering or an equivalent thereof. The proffered position is
that of an electrician. A review of the Department of Labor's
Occupational Outlook Handbook, 2002-2003 edition, at pages 453-
454, finds no requirement of a baccalaureate or higher degree in a
specific specialty for employment as an electrician. People
usually learn the electrical trade by completing a 4 or 5-year
apprenticeship program. Others still learn their skills
informally, on the job. Thus, the petitioner has not shown that a
bachelor's degree or its equivalent is required for the position
being offered to the beneficiary.

Second, the petitioner has not demonstrated that it has, in the
past, required the services of individuals with baccalaureate or
higher degrees in a specific specialty such as engineering, for
the offered position. Third, the petitioner did not present any
documentary evidence that a baccalaureate degree in a specific
specialty or its equivalent is common to the industry in parallel
positions among organizations similar to the petitioner. Finally,
the petitioner did not demonstrate that the nature of the
beneficiary's proposed duties is so specialized and complex that
the knowledge required to perform the duties is usually associated
with the attainment of a baccalaureate or higher degree.
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The petitioner has failed to establish that any of the four
factors enumerated above are ©present in this proceeding.
Accordingly, it is concluded that the ©petitioner has not
demonstrated that the offered position is a specialty occupation
within the meaning of the regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The

petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



