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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Administrative Appeals Office 
(AAO) on appeal. The appeal will be dismissed. 

The petitioner is an elementary school with five employees and a 
gross annual income of $260,000. It seeks to employ the 
beneficiary as a teacher assistant for a period of three years. 
The director determined the petitioner had not established that 
the proffered position is a specialty occupation. 

On appeal, the petitioner submits a brief. 

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1101 (a) (15) (H) (i) (b), provides, in 
part, for nonirnmigrant classification to qualified aliens who are 
coming temporarily to the United States to perform services in a 
specialty occupation. Section 214(i)(1) of the Act, 8 U.S.C. 
§ 1184 (i) (1) , defines a "specialty occupation" as an occupation 
that requires theoretical and practical application of a body of 
highly specialized knowledge, and attainment of a bachelor's or 
higher degree in the specific specialty (or its equivalent) as a 
minimum for entry into the occupation in the United States. 

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. § 1184 (i) (2) , 
to qualify as an alien coming to perform services in a specialty 
occupation the beneficiary must hold full state licensure to 
practice in the occupation, if such licensure is required to 
practice in the occupation. In addition, the beneficiary must 
have completed the degree required for the occupation, or have 
experience in the specialty equivalent to the completion of such 
degree and recognition of expertise in the specialty through 
progressively responsible positions relating to the specialty. 

The director denied the petition because the petitioner had not 
demonstrated that a baccalaureate degree is required for the 
proffered position. On appeal, the petitioner states, in part, 
that it normally requires a baccalaureate degree for its teacher 
assistant positions. 

The petitioner's statement on appeal is not persuasive. The AAO 
does not use a title, by itself, when determining whether a 
particular job qualifies as a specialty occupation. The specific 
duties of the offered position combined with the nature of the 
petitioning entity's business operations are factors that the AAO 
considers. In the initial 1-129 petition, the petitioner 
described the duties of the offered position as follows: 
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Tutor and assist children in learning class material 
using the Montessori method of teaching, providing 
students with individualized attention. Supervise 
students in the schoolyard, scho [oll discipline center, 
or on field trips. Record grades, set up equipment, and 
help prepare material for in [sl truction. Assist the 
teacher in foreign languages ( [ G I  erman and [S] panish) 
with foreign students. 

Pursuant to 8 C.F.R. 5 214.2 (h) (4) (iii) (A), to qualify as a 
specialty occupation, the position must meet one of the following 
criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in 
the alternative, an employer may show that its 
particular position is so complex or unique that it can 
be performed only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the 
duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

First, the AAO does not agree with the petitioner's assertion 
that the proffered position would normally require a bachelor's 
degree in elementary education or a related field. The proffered 
position is that of a teacher assistant. In its Occupational 
Outlook Handbook (Handbook) , 2002-2003 edition, at page 192, the 
Department of Labor (DOL) describes the job of a teacher 
assistant, in part, as follows: 

Teacher assistants tutor and assist children in 
learning class material using the teacher's lesson 
plans, providing students with individualized 
attention. 
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According to the DOL at page 193 of its Handbook, educational 
requirements for teacher assistants range from a high school 
diploma to some college training. Although a number of 2-year 
and community colleges offer associate degree programs that 
prepare graduates to work as teacher assistants, most teacher 
assistants receive on-the-job training. Thus, the petitioner has 
not shown that a bachelor's degree or its equivalent is required 
for the position being offered to the beneficiary. 

Second, the affidavit from the petitioner's president swearing 
that the petitionerf s three teacher assistants all hold 
baccalaureate degrees in elementary education or an equivalent is 
noted. The petitioner's reasoning for this degree requirement, 
however, is problematic when viewed in light of the statutory 
definition of specialty occupation. The petitioner's creation of a 
position with a perfunctory bachelor's degree requirement will not 
mask the fact that the position is not a specialty occupation. As 
with employment agencies as petitioners, the AAO must examine the 
ultimate employment of the alien, and determine whether the 
position qualifies as a specialty occupation. Cf. Defensor v. 
Meissner, 201 F.3 d 384 (5th Cir. 2000). The critical element is 
not the title of the position or an employer's self-imposed 
standards, but whether the position actually requires the 
theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a bachelor's degree 
in the specific specialty as the minimum for entry into the 
occupation as required by the Act.' To interpret the regulations 
any other way would lead to absurd results: if the AAO was 
limited to reviewing a petitioner's self-imposed employment 
requirements, then any alien with a bachelor's degree could be 
brought into the United States to perform a menial, non- 
professional, or an otherwise non-specialty occupation, so long as 
the employer required all such employees to have bachelor's 
degrees. See id. at 388. 

In this case, although the petitioner claimed to have hired only 
individuals with a bachelor's degree in elementary education, or 
an equivalent thereof, for its teacher assistant positions, the 
position, nevertheless, does not meet the statutory definition of 
specialty occupation. The position, itself, does not require the 
theoretical and practical application of a body of highly 
specialized knowledge. Therefore, even though the petitioner has 

1 The court in Defnsor v. Meissner observed that the four criteria at 8 C.F.R. 214.2(h)(4)(iii)(A) present certain 
ambiguities when compared to the statutory definition, and "might also be read as merely an adhtional requirement that 
a position must meet, in addition to the statutory and regulatory definition." Supra at 387. 
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required a bachelor's degree in the past, the position still does 
not require a bachelor's degree in a specific specialty. 

Third, the petitioner did not present any documentary evidence 
that a baccalaureate degree in a specific specialty or its 
equivalent is common to the industry in parallel positions among 
organizations similar to the petitioner. Finally, the petitioner 
did not demonstrate that the nature of the beneficiary's proposed 
duties is so specialized and complex that the knowledge required 
to perform the duties is usually associated with the attainment of 
a baccalaureate or higher degree. 

The petitioner has failed to establish that any of the four 
factors enumerated above are present in this proceeding. 
Accordingly, it is concluded that the petitioner has not 
demonstrated that the offered position is a specialty occupation 
within the meaning of the regulations. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U . S . C .  5 1361. The 
petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. 


