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DISCUSSION: The nonimrnigrant visa petition was denied by the 
Director, Nebraska Service Center, and the matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be 
rejected pursuant to 8 C.F.R. 5 103.3 (a) (2) (v) (B) (1) as untimely 
filed. 

The petitioner is a private citizen who desires to extend the H-2B 
visa of the beneficiary who was employed by the petitioner as a 
nanny. According to the petitioner, the beneficiary received her H- 
2B visa and entered the United States only a month prior to the 
expiration of the original H-2B visa petition. The director 
determined that prior to the filing of the instant petition, the 
petitioner had not submitted a Department of Labor certification 
on Form ETA 750 or a statement why the Department of Labor could 
not certify the nanny position. Based on this documentary 
omission, the petitioner had not fulfilled the regulatory 
requirements for filing the H-1B petition. 

An affected party has 30 days from the date of an adverse 
decision to file an appeal. 8 C.F.R. § 103.3 (a) (2) (i) . If the 
adverse decision was served by mail, an additional three days is 
added to the proscribed period. 8 C.F.R. 5 103.5a(b) . The record 
reflects that the director sent his decision of February 20, 2003, 
to the petitioner at her address of record. The petitioner 
initially submitted an appeal on March 19, 2003, which was not 
processed and returned to the petitioner for lack of a current 
check or money order. The petitioner resubmitted the appeal and 
Citizenship and Immigration Services (CIS) received it thirty-nine 
days later on April 2, 2003. Therefore, the appeal was untimely 
filed. 

An appeal that is not filed within the time allowed must be 
rejected as improperly filed. 8 C.F.R. § 103.3(a) (2) (v) (B) (1). If, 
however, an untimely appeal meets the requirements of a motion to 
reopen or reconsider, the appeal must be treated as a motion, and a 
decision must be made on the merits of the case. 8 C.F.R. 
§ 103.3 (a) (2) (v) (B) (2). 

A motion to reopen must state the new facts to be proved in the 
reopened proceeding and be supported by affidavits or other 
documentary evidence. 8 C.F.R. § 103.5 (a) (2). A motion to 
reconsider must: (1)' state the reasons for reconsideration and be 
supported by any pertinent precedent decisions to establish that 
the decision was based on an incorrect application of law or 
Bureau policy; and (2) establish that the decision was incorrect 
based on the evidence of record at the time of the initial 
decision. 8 C.F.R. § 103.5(a) (3). 

On appeal, the petitioner asserts that neither she nor the 
beneficiary should not be held accountable if the requested labor 
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certification was not certified prior to May 30, 2002, the date 
when the initial petition was submitted. The petitioner asked CIS 
to consider the fact that the original labor certification for the 
position was certified from December 1, 2002 to September 30, 2003. 
The petitioner does not submit evidence relating to, or presents 
any statements in rebuttal to, the director's finding that she had 
not submitted a certified ETA Form 750 prior to the filing of the 
instant petition. 

As the petitioner does not present new facts to be considered, or 
provides any precedent decisions to establish that the director's 
denial was based on an incorrect application of law or CIS policy, 
the appeal will not be treated as a motion to reopen or reconsider 
and will, therefore, be rejected. 

As always, the burden of proving eligibility for the benefit sought 
remains entirely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is rejected as untimely filed. 


