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DISCUSSION: The nohimmigrant visa petition was denied by the
director and is now before the Administrative Appeals Office
(AAO) on appeal. The appeal will be dismissed.

The petitioner is a dental office with two employees and a gross
annual income of $275,017. It seeks to employ the beneficiary as
a dental specialist for a period of three yvears. The director
determined the petitioner had not established that the proffered
position is a specialty occupation.

On appeal, counsel submits a statement. Counsel had indicated
that a brief and/or additional evidence would be submitted to the
AAO within 30 days. As of this date, however, the AAO has not
received any additional evidence into the record. Therefore, the
record is complete.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101 (a) (15) (H) (1) (b), provides, in
part, for nonimmigrant classification to qualified aliens who are
coming temporarily to the United States to perform services in a
specialty occupation. Section 214(i) (1) of the Act, 8 U.S5.C.
§ 1184(i) (1), defines a "specialty occupation" as an occupation
that requires theoretical and practical application of a body of
highly specialized knowledge, and attainment of a bachelor's or
higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

Pursuant to section 214(i) (2) of the Act, 8 U.S.C. § 1184 (1) (2),
to qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must
have completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

The director denied the petition because the petitioner had not
demonstrated that a baccalaureate degree 1is required for the
proffered position. On appeal, counsel states, in part, that, due
to the complex and unique nature of the proffered position, the
petitioner requires a B.S. degree.

Counsel's statement on appeal is not persuasive. The AAO does not
use a title, by itself, when determining whether a particular job
qualifies as a specialty occupation. The specific duties of the
offered position combined with the nature of the petitioning
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entity's business operations are factors that the AAO considers.
In the initial 1I-129 petition, the petitioner described the
duties of the offered position as follows:

[Aldminister and direct the activities of the dental

practice in accordance with accepted national
standards, administrative policies and OSHA compliance
guidelines. [The beneficiary] will administer a dental

program in the «c¢linic and direct activities in
accordance with accepted mnational standards and
administrative policies. [The beneficiary] will confer
‘with clinical professionals and staff to formulate
policies and recommend procedural changes. He will
confer with the personnel regarding policies and
recommend procedural changes to increase daily
production. [The beneficiary]l will[,] as needed, hire
additional staff, fire and evaluate their work. [The
beneficiary] will also oversee the billing of patients
and insurance companies. He will coordinate with the
various dental laboratories that we utilize to assure
that orders are submitted and received in a timely
manner. [The beneficiary] will set up a system to be
used by the dental office and laboratory that will
assure a smooth flow of work and improve efficiency.

[The beneficiary] will work with the dentists and
analyze the medical significance of the infection or
disease, provide a prognosis and advise a treatment
program to the dentists based upon his research. Based
on all of the information supplied, [the beneficiary]
will keep up to date on the latest medical research
results and utilize the medical library to perform the
research necessary to make a prognosis on the cases
that are given to him by the doctor. He will utilize
the dental journals, textbooks and other research
materials to obtain the analysis and evaluation of the

patients [sic] condition and research updated
information regarding AIDS and treatment of Gingival
Diseases. . . . [The beneficiary] does not provide any

patient care activities since he is not a license [sic]
dentist in the [S]tate of California.

Pursuant to 8 C.F.R. § 214.2(h) (4) (1ii) (n), to qualify as a
specialty occupation, the position must meet one of the following
criteria:
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1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may show that its
particular position is so complex or unique that it can
be performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

First, the AAO does not agree with counsel's assertion that the
proffered position would normally require a baccalaureate or
higher degree in dental medicine. The types of duties the
petitioner ascribes to the beneficiary primarily fall primarily
within the scope of a dental assistant and an office and
administrative support worker supervisor and manager, as described
by the Department of Labor (DOL) in its Occupational Outlook
Handbook.

In its Handbook at pages 312-313, the DOL describes the job of a
dental assistant as follows:

Dental assistants perform a variety of patient care,
office, and laboratory duties. They work chairside as
dentists examine and treat patients. .

Dental assistants with office duties schedule and
confirm appointments, receive patients, keep treatment
records, send bills, receive payments, and order dental
supplies and materials.

In its Handbook at pages 417-418, the DOL describes the job of an
office and administrative support worker supervisor and manager,
in part, as follows:
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Planning the work of their staff and supervising them
are key functions of this job. . .

Supervisors also help train new employees in
organization and office procedures.

Office and administrative support supervisors and
managers often act as liaisons between the clerical
staff and the professional, technical, and managerial

staff. This may involve implementing new company
policies or restructuring the workflow in their
departments. They must also keep their superiors

informed of their progress and abreast of any potential
problems. Often this communication takes the form of
research projects and progress reports.

According to the DOL at page 313 of the Handbook, most dental
assistants learn their skills on the job, though some are trained
in dental assisting programs offered by community and Jjunior
colleges, trade schools, technical institutes, or the Armed
Forces. In addition, the DOL at page 418 of the Handbook finds
that most firms fill office and administrative support supervisory
and managerial positions by promoting clerical or administrative
support workers from within their organizations. In view of the
foregoing, the petitioner has not shown that a bachelor's degree
or its equivalent is required for the position being offered to
the beneficiary.

Second, the petitioner has not demonstrated that it has, in the
past, required the services of individuals with baccalaureate or
higher degrees in a specific specialty such as dental medicine,
for the offered position. Third, the petitioner did not present
any documentary evidence that a baccalaureate degree in a
specific specialty or its equivalent is common to the industry in
parallel positions among organizations similar to the petitioner.
Finally, the petitioner did not demonstrate that the nature of the
beneficiary's proposed duties is so specialized and complex that
the knowledge required to perform the duties is usually associated
with the attainment of a baccalaureate or higher degree.

The petitioner has failed to establish that any of the four
factors enumerated above are bresent in this proceeding.
Accordingly, it is concluded that the petitioner has not
demonstrated that the offered position is a specialty occupation
within the meaning of the regulations.
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Beyond the decision of the director, the record does not contain
an evaluation of the beneficiary's credentials from a service
which specializes in evaluating foreign educational credentials as
required by 8 C.F.R. § 214.2(h) (4) (1iii) (D) (3) . As this matter will
be dismissed on the grounds discussed, this issue need not be
examined further.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The

petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



