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DISCUSSION: The nonimmigrant visa petition was denied by the
director and 1is now before the Administrative Appeals Office
(AAO) on appeal. The appeal will be dismissed.

The petitioner i1is a residential home for the emotionally
disturbed with 30 employees and a gross annual income of
$1,582,769. It seeks to employ the beneficiary as a social
worker/counselor for a period of three vyears. The director
determined the petitioner had not established that the
beneficiary is qualified to perform the duties of a specialty
occupation.

On appeal, counsel submits a brief.

Section 101(a) (15) (H) (i) (b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a)(15) (H) (i) (b), provides, in
part, for nonimmigrant classification to qualified aliens who are
coming temporarily to the United States to perform services in a
specialty occupation. Section 214(i) (1) of the Act, 8 U.S.C.
§ 1184(i) (1), defines a "specialty occupation" as an occupation
that requires theoretical and practical application of a body of
highly specialized knowledge, and attainment of a bachelor's or
higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

Pursuant to section 214(i) (2) of the Act, 8 U.S.C. § 1184(i) (2),
to qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must
have completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

The director denied the petition because the petitioner had not
demonstrated that the beneficiary is 1licensed as a clinical
social worker in the State of California. On appeal, counsel
states, in part, that, as the beneficiary will not provide
psychiatric treatment to the petitioner’s patients, she does not
require a State license. Counsel further states that the
beneficiary will primarily gather information and that the

proffered ©position is similar to medical assistant and
rehabilitation counselor positions.

Counsel’s revised descriptions of the proposed duties and job
title are noted. It is further noted that counsel’s assertion that
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the beneficiary would be primarily gathering information conflicts
with the description of duties that was listed at the time of the
filing of the petition.

Citizenship and Immigration Services (CIs) regulations
affirmatively require a petitioner to establish eligibility for
the benefit it is seeking at the time the petition is filed. See 8
C.F.R. § 103.2(b)(12). A petitioner cannot materially change a
position’s title or its associated job responsibilities after the
filing of the petition. See Matter of Michelin Tire, 17 I&N Dec.
248, 249 (Reg. Comm. 1978). If significant changes are made to the
initial request for approval, as have occurred here, the
petitioner must file a new petition rather than seek approval of a
petition that is not supported by the facts in the record. As
such, for the purposes of this proceeding, the proffered position
is that of a social worker/counselor.

In the initial I-129 petition, the petitioner described the
duties of the offered position as follows:

1. Provide counsel and instruction to parents of
emotionally disturbed patients of the petitioner in
various behavior modification techniques (10%);

2. Observes [sic] patients, confers [sic] with parents,
relatives and other professionals periodically to
obtain information relation [sic] to patients [sic]
mental/emotional development (10%) ;

3. Instructs [sic] patients individually or in groups in
behavior modification and other social activities
(10%) ;

4. Provides [sic] patient education and counseling (20%);

5. Work in close collaboration with physicians and other
health care personnel in patient evaluation and
treatment to further their understanding of significant

social and emotional factors underlying patient’s case
[20%];

6. Design a program planned to restore patient to optimum
social and health adjustment [20%];

7. Utilize community resources to assist patient to resume
life in community or to learn to live within limits of
disability [5%]; [and]
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8. Prepare patient histories, service plans and reports
[5%].

Pursuant to 8 C.F.R. 8§ 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college
Oor university;

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or

4. Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii) (D), equivalence to
completion of a United States baccalaureate or higher degree shall
mean achievement of a level of knowledge, competence, and practice
in the specialty occupation that has been determined to be equal
to that of an individual who has a baccalaureate or higher degree
in the specialty and shall be determined by one or more of the
following:

(5) A determination by the Service that the equivalent
of the degree required by the specialty occupation has
been acquired through a combination of education,
specialized training, and/or work experience in areas
related to the specialty and that the alien has achieved
recognition of expertise in the specialty occupation as
a result of such training and experience
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It must be clearly demonstrated that the alien’s
training and/or work experience included the theoretical
and practical application of specialized knowledge
required by the specialty occupation; that the alien’s
experience was gained while working with peers,
supervisors, or subordinates who have a degree or its
equivalent in the specialty occupation; and that the
alien has recognition of expertise in the specialty
evidenced by at least one type of documentation such as:

(i) Recognition of expertise in the specialty
occupation by at least two recognized
authorities in the same specialty
occupation;

(ii) Membership 1in a recognized foreign or

United States association or society in the
specialty occupation;

(iii) Published material by or about the alien in
professional publications, trade journals,
books, or major newspapers;

(iv) Licensure or registration to practice the
specialty occupation in a foreign country;
or

(v) Achievements which a recognized authority
has determined to be significant
contributions to the field of the specialty
occupation.

A review of the proposed duties, as they were described at the
filing of the petition, indicates that the proffered position is
primarily that of a social worker. In its Occupational Outlook
Handbook, the Department of Labor finds that all States and the
District of Columbia have licensing, certification, or
registration requirements regarding social work practice and the
use of professional titles. More specifically, the record contains
information from the Government Code of the State of California
demonstrating that positions such as the proffered position
require State licensing. In this case, although the beneficiary
holds a Bachelor of Arts degree in social sciences conferred by a
Filipino institution, she is not licensed to perform social work
in the State of California.

The beneficiary is not a member of any organizations whose usual
prerequisite for entry is a baccalaureate degree in a specific
specialty. The record contains no evidence that the beneficiary
holds a state license, registration, or certification that
authorizes her to practice a specialty occupation. It is also
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noted that the record does not contain any documentation to
establish that the beneficiary has achieved recognition of
expertise in the specialty occupation, in accordance with 8 C.F.R.
§ 214.2(h) (4) (iii)(D)(5). In view of the foregoing, it is
concluded that the petitioner has not demonstrated that the
beneficiary is qualified to perform services in a specialty
occupation.

Beyond the decision of the director, the record contains
insufficient evidence to demonstrate that the proffered position
1s a specialty occupation. As this matter will be dismissed on the
grounds discussed, this issue need not be examined further.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not sustained that burden. Accordingly, the
decigion of the director will not be disturbed.

ORDER: The appeal is dismissed.



