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DISCUSSION: The nonimmigrant .visa petition was denied by the
director and is now -before the Associate Commissioner for

Examinations on appeal The appeal w111 be dismissed.

The petitioner is a nursing registry bu81ness with 84 employees and
a gross. annual income of $447,488.06. It seeks to employ the
beneficiary as an office manager for a period of two years. The
director determined the petitioner had not established that the
proffered position is a specialty occupation.

On appeal, counsel submits a brief.

8 C.F.R. 214.2(h) (4) (ii) defines the term "specialty occupation"
as: ' :

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture,_ engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

The director denied the petition because the duties described by
the petitioner did not appear to be so complex as to require a
baccalaureate degree. On appeal, counsel states, in part, that the
proffered position is similar to that of an administrative services
manager, an occupation determined by the Department of Labor (DOL)
to be a specialty occupation. Counsel further states that the
record contains an opinion from an academic expert who finds that
the proffered position requires a baccalaureate degree in business
administration.

Counsel’s statement on appeal is not persuasive. The Service does
not use a title, by itself, when determining whether a particular
job qualifies as a spe01alty'occupatlon The specific duties of the
offered position combined with the nature of the petitioning
entity’s business operations are factors that the Service
considers. In the initial I-129 petition, the petitioner descrlbed
the duties of the offered position as follows:

She will use her experience, knowledge and skills to
coordinate the activities of clerical and administrative
personnel in the company. She will analyze internal
processes and plan or implement procedural and policy
changes to improve operations. She will recommend cost
saving methods, such as supply changes and disposal of
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records to improve the efficiency of the department;
formulate budgetary reports; prepare and review
operational reports and schedules to ensure accuracy and
efficiency. In general, she will communicate with other
workers by providing information to supervisors, fellow
- workers, and subordinates; get information needed to do
the Jjob; coordinate work and activities of - others;
perform administrative activities like approving
requests, handling paperwork, and performing day-to-day
administrative tasks. She will organize, plan and
prioritize work to get it done. More importantly, she.
will make decisions and solve problems by combining,
evaluating and reasoning with information and data.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (&), to qualifY‘as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or :

4.  The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually "associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

Counsel asserts  that the DOL has determined that the proffered
position is a specialty occupation. However, a reference in the
DOL’s Dictionary of Occupational Titles (DOT), Fourth Edition,

1977, standing alone, is not enough to establish that an occupation
is a specialty occupation. The DOT classification system and its

categorization of an occupation as "professional and kindred" are

not directly related to membership in a profession or specialty
occupation as defined in immigration law. In the DOT listing of

occupations, any given subject area within the professions contains
nonprofessional work, as well as work within the professions.

The latest edition of the DOT does not give information about the
educational and other requirements for the different occupations.
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This type of information is currently furnished by the Department
of Labor in the various editions of  the Occupational Outlook
Handbook (Handbook). The latter publication is given considerable
weight (certainly much more than the DOT) in determining whether an
occupation is within the professions. This is because it provides
gspecific and detailed information regarding the educational and
other requirements for occupations.

Counsel argues that the proffered position is more similar to that
of an administrative services manager than that of an office
manager. A review of the DOL’s Handbook, 2002-2003 edition, at
pages 25-26 finds no requirement of a baccalaureate or higher
degree in a specific specialty for employment as an administrative
services manager. In small organizations, experience may be the
only requirement needed to enter a position of office manager. When
an opening in administrative service management occurs, the office
manager may be promoted to the position based on past performance.
Counsel states that the beneficiary will supervise an accountant
who holds a baccalaureate degree, two staffing coordinators who
have at least two years of college education, one field coordinator
who is a registered nurse, and a healthqare staff of approximately
100 full and part-time employees assigned to various hospitals and
facilities. It would =seem reasonable, however, that the
petitioner’s healthcare staff of approximately 100 full and part-
time employees would be supervised by | employees of the wvarious
hospitals and facilities where they have ‘been assigned.
Furthermore, it is not clear whether the|petitioner’s accountant isg
an outside accountant or an in-house bookkeeper. It is noted that
an outside accountant would not require "supervision" from his/her
client to prepare tax returns. As sﬁchq it appears that the
beneficiary would be ©primarily = supervising two staffing
coordinators and one field coordinator. In view of the foregoing,
the petitioner has not shown that a bachelor’s degree or its
equivalent is required for the position being offered to the
beneficiary. 3 ‘

Second, the petitioner has not shown ﬁhat it has, in the past,
required the services of individuals with_baccalaUreate or higher
degrees in a specialized area such as bu@iness administration, for
the offered position. Third, the petitioner did not present any
documentary evidence that businesses similar to the petitioner in
their type of operations, number of employees, and amount of gross
annual income, require the services of individuals in parallel
positions. Finally, the petitioner did not demonstrate that the
nature of the beneficiary’s proposed duties is so specialized and
complex that the knowledge required to perform the duties is
usually associated with the attainment of a baccalaureate or higher
degree.

|

The petitioner has failed to establish that any of the four factors
enumerated above are présent in this pro#eeding. Accordingly, it is
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concluded that the petitioner has not demonstrated that the offered
position is a specialty occupation within the meaning of the
regulations. -

The record contains a letter from an industry expert who states
that the usual requirement for positions such as the proffered
position is a baccalaureate degree in business administration. One
letter is insufficient evidence of an industry standard. The writer
has not provided evidence in support of his assertions. 1In
addition, he has not indicated the number or percentage of office
managers who hold such degrees.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



