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DISCUSSION: The Director, Texas Service Center, denied the 
nonimmigrant visa petition and the matter is now before the 
Associate Commissioner for Examinations on appeal. The decision of 
the director will be withdrawn, and the petition will be remanded 
to the director for entry of a new decision. 

The petitioner is a bakery with 250 employees and a gross annual 
income of $15 million. It seeks to employ the beneficiary as an 
electrical engineer for three years. 

The director denied the petition because he found the beneficiary 
ineligible to change status from an H-3 nonimmigrant trainee to an 
H-1B nonimmigrant worker. 

On appeal, the petitioner submitted a brief. 

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act 
(the Act) , 8 U. S .C. 1101 (a) (15) (H) (i) (b) , provides in part for the 
classification of qualified nonimmigrant aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. 

Section 214 (i) (I) of the Act, 8 U. S. C. 1184 (i) (I) , defines the term 
"specialty  occupation^ as an occupation that requires: 

(A) theoretical and practical knowledge application of 
a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the 
specific specialty (or its equivalent) as a minimum for 
entry into the occupation in the United States. 

8 C.F.R. 214.2 (h) (4) (ii) further defines the term "specialty 
occupation" as: 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director cited 8 C.F.R. 214 -2 (h) (13) (iv) for the proposition 
that the beneficiary could not change status because he had not 
spent the previous six months outside of the United States. 

8 C.F.R. 214.2(h) (13) (iv) provides, in pertinent part, that: 
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an H-3 alien trainee who has spent 24 months in the 
United States under section 101(a) (15) (H) and/or (L)  of 
the Act may not seek extension, change status, or be 
readmitted to the United States under section 
101(a) (15) (H) and/or (L) unless the alien has resided and 
been physically present outside the United States for the 
immediate prior 6 months. 

On appeal, counsel asserts that the pertinent regulation does not 
apply because the beneficiary has been present in the United States 
as an H-3 trainee for only 16 months, from September 27, 1999 until 
the petition was filed on February 12, 2001. 

Counsel's assertions have merit. According to a copy of the 
beneficiary's 1-94 card, he entered the United States in H-3 status 
on September 27, 1999. The petitioner filed the petition on 
February 12, 2001, less than 24 months after the beneficiary's 
entry. The director's decision of June 4, 2001 is also prior to 
the 24 month period that would make the beneficiary ineligible to 
change his status to an H-1B nonimmigrant. Accordingly, the 
director's decision is withdrawn. The director must determine 
whether the proffered position is a specialty occupation and, if 
so, whether the beneficiary is qualified to perform the duties of 
that position. The director may request any evidence he deems 
necessary to assist him in a determination. As always, the burden 
of proof rests with the petitioner. 

ORDER: The decision of the director is withdrawn. The matter is 
remanded to him for further action and consideration 
consistent with the above discussion and entry of a new 
decision which, if adverse to the petitioner, is to be 
certified to the Associate Commissioner for review. 


