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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The petitioner is a software development and consulting business 
with one employee and a projected gross annual income of $250,000. 
It seeks to employ the beneficiary as a business development 
manager for a period of three years. The director determined the 
petitioner had not established that the proffered position is a 
specialty occupation. 

On appeal, counsel submits a brief. 

8 C.F.R. 214 - 2  (h) (4) (ii) defines the term "specialty occupationr1 
as : 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director denied the petition because the petitioner had not 
demonstrated that the proffered position, which appears to combine 
the duties of a general manager with those of a marketing manager, 
requires a baccalaureate degree in a specific specialty. On appeal, 
counsel states, in part, that the proposed duties are complex and 
unique and therefore require a baccalaureate degree in management 
or business administration. Counsel submits an expanded description 
of the duties the petitioner anticipates the beneficiary would 
perform as a business development manager. Counsel further states 
that the petitioner's president who is currently performing the 
duties of the proffered position holds a bachelor's degree in 
management. 

Counsel's statement on appeal is not persuasive. The Service does 
not use a title, by itself, when determining whether a particular 
job qualifies as a specialty occupation. The specific duties of the 
offered position combined with the nature of the petitioning 
entity's business operations are factors that the Service 
considers. In the initial 1-129 petition, the petitioner described 
the duties of the offered position as follows: 

. . . [The beneficiary] will be responsible for direct IT 
solution sales and program management including account 
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qualification, proposal presentation, product 
presentation, and contractual negotiations. He will 
establish, enhance and maintain business relationship. He 
will be responsible for management of the software team, 
involved in projects. Further he will study the market 
and negotiate the appropriate projects meeting the skills 
of IT professionals . Market the so£ tware services to end 
user companies, meet clients and study their needs, come 
up with strategies to solve clients needs using IT 
services, coordinate between clients and software 
development teams for successful project execution. 
Provide client management and serve as a liaison between 
software team and client. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3 .  The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

First, the Service does not agree with counsel's argument that the 
proffered position would normally require a bachelor's degree in 
management or a related field. The proffered position appears to 
combine the duties of a sales manager with those of a marketing 
manager. A review of the Department of Labor' s Occupational Out look 
Handbook, 2002-2003 edition, at page 28, finds no requirement of a 
baccalaureate or higher degree in a specific specialty for 
employment in sales and marketing managerial jobs. A wide range of 
educational backgrounds are suitable, but many employers prefer 
those with experience in related occupations plus a broad liberal 
arts background. In addition, most sales and marketing management 
positions are filled by promoting experienced staff or related 
professional or technical personnel. Thus, the petitioner has not 
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shown that a bachelor's degree or its equivalent is required for 
the position being offered to the beneficiary. 

Second, although counsel argues that the petitioner normally 
requires a baccalaureate degree in management for the proffered 
position, the petitioner's reasoning is problematic when viewed in 
light of the statutory definition of specialty occupation. The 
petitioner's creation of a position with a perfunctory bachelor's 
degree requirement will not mask the fact that the position is not 
a specialty occupation. As with employment agencies as petitioners, 
the Service must examine the ultimate employment of the alien, and 
determine whether the position qualifies as a specialty occupation. 
Cf. Defensor v. Meissner, 201 F.3d 384 (5th Cir. 2000). The 
critical element is not the title of the position or an employer's 
self-imposed standards, but whether the position actually requires 
the theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a bachelor's degree in 
the specific specialty as the minimum for entry into the occupation 
as required by the ~ct.' To interpret the regulations any other way 
would lead to absurd results: if the Service was limited to 
reviewing a petitioner's self-imposed employment requirements, then 
any alien with a bachelor's degree could be brought into the United 
States to perform a menial, non-professional, or an otherwise non- 
specialty occupation, so long as the employer required all such 
employees to have bachelor's degrees, See id. at 388. 

In this case, although counsel claims that only an individual with 
a bachelor's degree in management would be hired for its business 
development manager position, the position, nevertheless, does not 
meet the statutory definition of specialty occupation. The 
position, itself, does not require the theoretical and practical 
application of a body of highly specialized knowledge. Therefore, 
even though the petitioner has required a bachelor's degree in the 
past (the petitioner's president who currently performs the duties 
of the proffered position allegedly holds a baccalaureate degree in 
management), the position still does not require a bachelor's 
degree in a specific specialty. 

Third, the petitioner did not present any documentary evidence that 
businesses similar to the petitioner in their type of operations, 
number of employees, and amount of gross annual income, require the 
services of individuals in parallel positions. Finally, the 
petitioner did not demonstrate that the nature of the beneficiary's 

The court in Defensor v. Meissner observed that the four 
criteria at 8 C.F.R. 214 -2 (h) ( 4 )  (iii) (A) present certain 
ambiguities when compared to the statutory definition, and "might 
also be read as merely an additional requirement that a position 
must meet, in addition to the statutory and regulatory 
definition." Supra at 3 8 7 .  
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proposed duties is so specialized and complex that the knowledge 
required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding. Accordingly, it is 
concluded that the petitioner has not demonstrated that the offered 
position is a specialty occupation within the meaning of the 
regulations. 

Beyond the decision of the director, does not contain any 
corroborating evidence to support the evaluator's finding that the 
beneficiary's educational background and employment experience are 
equivalent to a bachelor's degree in business management from an 
accredited college or university in the United States, such as an 
evaluation from an official who has authority to grant college- 
level credit for training and/or experience in the specialty at an 
accredited college or university which has a program for granting 
such credit based on an individual's training and/or work 
experience, as required by 8 C.F.R. 214.2 (h) (4) (iii) (D)  (1). As this 
matter will be dismissed on the grounds discussed, this issue need 
not be examined further. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


