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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The director's decision will be withdrawn 
and the matter will be remanded for further action and 
consideration. 

The petitioner is a business engaged in software development and 
technical consulting. It has two employees and a projected gross 
annual income of $500,000. It seeks to employ the beneficiary as a 
programmer/analyst for a period of three years. The director 
determined that the petitioner had not established that it had the 
ability to employ the beneficiary in the proffered position. 

On appeal, counsel submits a statement and additional 
documentation. 

Section 101(a) (15) (H) (i) (b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. 1101 (a) (15) (H) (i) (b) , provides in part for 
nonimmigrant classification to qualified aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (I), 
defines a "specialty occupation" as an occupation that requires 
theoretical and practical application of a body of highly 
specialized knowledge, and attainment of a bachelor's or higher 
degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to 
qualify as an alien coming to perform services in a specialty 
occupation the beneficiary must hold full state licensure to 
practice in the occupation, if such licensure is required to 
practice in the occupation. In addition, the beneficiary must have 
completed the degree required for the occupation, or have 
experience in the specialty equivalent to the completion of such 
degree and recognition of expertise in the specialty through 
progressively responsible positions relating to the specialty. 

The director has based the decision on the concept of "speculative 
employment." There is no support for the exploration of this 
concept per se in either the statute or the regulations. Similarly, 
the director has questioned the petitioner's ability to pay the 
beneficiary's offered wage. Wage determinations and the enforcement 
of their payment with respect to the H-1B classification are the 
responsibility of the Department of Labor. Therefore, the 
director's objections to the approval of the petition have been 
overcome on this one issue. 

The director has not determined whether the proffered position is 
a specialty occupation or whether the beneficiary qualifies to 
perform services in a specialty occupation. Accordingly, the matter 
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will be remanded in order to make such a determination and to 
review all relevant issues. The director may request any additional 
evidence he deems necessary. The petitioner may also provide 
additional documentation within a reasonable period to be 
determined by the director. Upon receipt of all evidence and 
representations, the director will enter a new decision. 

ORDER: The decision of the director is withdrawn. The matter is 
remanded for further action and consideration consistent 
with the above discussion and entry of a new decision 
which, if adverse to the petitioner, is to be certified to 
the Associate Commissioner for review. 


