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DISCUSSION: The nonimmigrant visa petition was denied by the
director and 1is now before the Administrative Appeals Office
(AAO) on appeal. The appeal will be dismissed.

The petitioner 1is a travel agency with three employees and a
gross annual income of $139,000. It seeks to employ the
beneficiary as a “project director, international in-bound tours”
for a period of three years. The director determined the
petitioner had not established that the proffered position is a
specilalty occupation.

On appeal, counsel submits a brief.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a) (15) (H) (i) (b), provides in part
for nonimmigrant classification to qualified aliens who are
coming temporarily to the United States to perform services in a
specialty occupation. Section 214(i) (1) of the Act, 8 U.S.C.
§ 1184(i) (1), defines a "specialty occupation" as an occupation
that requires theoretical and practical application of a body of
highly specialized knowledge, and attainment of a bachelor's or
higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. § 1184(i) (2),
to qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state 1licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must
have completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

The director denied the petition because the petitioner had not
demonstrated that a baccalaureate degree is required for the
proffered position. On appeal, counsel states, in part, that the
proposed duties, which include coordinating with employees of
branch offices, as well as being responsible for the petitioner’s
marketing and promotion, are more complex than the duties of a
travel agent. Counsel further states that the Department of Labor
(DOL) in its Occupational Outlook Handbook (Handbook) and
Dictionary of Occupational Titles (DOT) supports his claim that
the proffered position is a specialty occupation.

Counsel's statement on appeal is not persuasive. The Bureau does
not use a title, by itself, when determining whether a particular
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job qualifies as a specialty occupation. The specific duties of
the offered position combined with the nature of the petitioning
entity's business operations are factors that the Bureau
considers. In the initial I-129 ©petition, the petitioner
described the duties of the offered position as follows:

In order to meet the expanding needs of our business,
we must hire an individual with a strong background in
the travel business who will be able to plan and design
programs and arrange tours for our international
inbound tour clients who include, but are not
necessarily limited to governmental agents,
universities, museums, professional organizations
societies and business. In addition to packaging the
tours, this position entails providing training to
clients in conducting business in Asia.

[The beneficiary] will design international inbound
wholesale package tours Dby providing the necessary
research of highly specialized source material. This
information 1is not readily available and requires
knowledge of research methods. She will meet with
client management to assess their requirements and
assist them in refining their requirements, and she
will, as required, provide the necessary training and
orientation. She will train employees in advising
international customers on current traveling
conditions, planning customer travel itineraries,
ticketing and booking functions, and in calculating
costs for transportation and accommodations from
current transportation schedules and tariff books and
~accommodation rate books. She will review employee
international ticketing and sales activities to ensure
cost calculations, booking, and transportation
scheduling are in accordance with current international
transportation carrier schedules, tariff rates, and
regulations and that charges are made for
accommodations. [The beneficiary] will also reconcile
sales slips and cash daily.

Pursuant to 8 C.F.R. § 214.2(h) (4) (iii) (A), to qualify as a

specialty occupation, the position must meet one of the following
criteria:



Page 4 WAC-01-241-50069

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may show that its
particular position is so complex or unique that it can
be performed only by an individual with a degree;

3. The employer normally requires a degree or 1its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

First, the Bureau does not agree with counsel's assertion that
the proffered position would normally require a bachelor's degree
in tourism or a related field. The proffered position appears to
combine the duties of a marketing manager with those of a travel
agent. Counsel asserts that the proffered position is a specialty
occupation because it has been assigned a specific SVP rating in
the DOL’s DOT (4th Ed., Rev. 1991). However, the AAO does not
consider the DOT a persuasive source of information regarding
whether a particular job requires the attainment of a bachelor's
degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation.

The DOL has replaced the DOT with the Occupational Information
Network (O*Net). Both the DOT and O*Net provide only general
information regarding the tasks and work activities associated
with a particular occupation, as well as the education, training
and experience required to perform the duties of that occupation.
The DOL's Handbook provides a more comprehensive description of
the nature of a particular occupation and the education, training
and experience normally required to enter into an occupation and
advance within that occupation. For this reason, the Bureau is
not persuaded by a claim that the proffered position 1is a
specialty occupation simply because the DOL has assigned it a
specific SVP rating in the DOT.
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In its Handbook, 2002-2003 edition, at page 28, the DOL finds no
requirement of a baccalaureate or higher degree in a specific
specialty for employment as a marketing manager. A wide range of
educational backgrounds 1is considered suitable for entry into
marketing managerial positions. Some employers prefer a bachelor's
or master's degree in business administration with an emphasis on
marketing, but many employers prefer those with experience in
related occupations plus a broad liberal arts background. In
addition, most marketing management positions are filled by
promoting experienced staff or related professional or technical
personnel.

The Handbook at page 377 also finds no requirement of a
baccalaureate degree in a specific specialty for employment as a
travel agent. The minimum requirement is a high school diploma or
its equivalent for entry into travel agent positions. As
technology and computerization are having a profound effect on the
work of travel agents, some form of specialized training, such as
that offered in many vocational schools, adult public education
programs, and in community and 4-year colleges, is becoming
increasingly important. In addition, certain personal qualities
and participation in 1in-house training programs are often
considered as significant as the beneficiary's specific
educational background. Thus, the petitioner has not shown that a
bachelor's degree or its equivalent is required for the position
being offered to the beneficiary.

Second, the petitioner has not demonstrated that it has, in the
past, required the services of individuals with baccalaureate or
higher degrees in a specific specialty such as tourism, for the
offered position. Third, the petitioner did not present any
documentary evidence that a baccalaureate degree in a specific
specialty or its equivalent is common to the industry in parallel
positions among organizations similar to the petitioner. Finally,
the petitioner did not demonstrate that the nature of the
beneficiary's proposed duties is so specialized and complex that
the knowledge required to perform the duties is usually associated
with the attainment of a baccalaureate or higher degree.

The petitioner has failed to establish that any of the four
factors enumerated above are ©present in this proceeding.
Accordingly, it is concluded that the petitioner has not
demonstrated that the offered position is a specialty occupation
within the meaning of the regulations.
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The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



