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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Administrative Appeals Office (AAO) 
on appeal. The appeal will be dismissed. 

The petitioner is a wholesaler of diamonds and diamond jewelry. It 
has three employees and a gross annual income of $2,500,000. It 
seeks to employ the beneficiary as a business manager for a period 
of three years. The director determined the petitioner had not 
established that the proffered position is a specialty occupation. 

On appeal, counsel submits a brief. 

Section lOl(a) (15) (H) (i) (b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. S 1101(a) (15) (H) (i) (b) , provides in part for 
nonimmigrant classification to qualified aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. Section 214 (i) (1) of the Act, 8 U. S.C. § 1184 (i) (1) , 
defines a "specialty occupation" as an occupation that requires 
theoretical and practical application of a body of highly 
specialized knowledge, and attainment of a bachelor's or higher 
degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2 h 4 ( 1 )  , the term "specialty 
occupation" is defined as: 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director denied the petition because the petitioner had not 
demonstrated that a baccalaureate degree in a specific specialty is 
required for the proffered position. On appeal, counsel states, in 
part, that the proposed duties, which include overseeing corporate 
financial planning, and marketing and promotional strategy to make 
high level decisions involving technical and fiscal matters, are so 
complex that a baccalaureate degree in business administration, or 
an equivalent thereof, is required. 

Counsel's statement on appeal is not persuasive. The Bureau does 
not use a title, by itself, when determining whether a particular 
job qualifies as a specialty occupation. The specific duties of the 
offered position combined with the nature of the petitioning 
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entity's business operations are factors that the Bureau considers. 
In the initial 1-129 petition, the petitioner described the duties 
of the offered position as follows: 

He will provide us with the economic and financial 
expertise that we require in order to determine whether 
or not a particular American market should be pursued. It 
will be his responsibility to study the economic 
environment and determine through demographics whether or 
not that area has a[nl economy viable enough to warrant 
the sale of diamond gemstones and additionally, to 
prepare financial reports for lending institutions upon 
which we will rely in order to expand our business in the 
U.S. He will also utilize his business knowledge to 
assist in marketing our products based upon his 
interpretation of various cost factors and the ratio of 
carrying bank debt versus our standard sales and credit 
methodologies. 

Pursuant to 8 C.F.R. S 214.2 (h) (4) (iii) (A), to qualify as a 
specialty occupation, the position must meet one of the following 
criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

First, the Bureau does not agree with counsel's assertion that the 
proffered position would normally require a bachelor's degree in 
business administration or a related field. The proffered position 
is similar to that of a marketing manager. In its Occupational 
Outlook Handbook (Handbook), 2002-2003 edition, at page 27, the 
Department of Labor (DOL) describes the job of a marketing manager, 
in part, as follows: 
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Marketing managers develop the firm's detailed marketing 
strategy . . . . [TI hey determine the demand for products 
and services offered by the firm and its competitors. In 
addition, they identify potential markets . . . . 
Marketing managers develop pricing strategy with an eye 
towards maximizing the firm' s share of the market and its 
profits while ensuring that the firms's customers are 
satisfied . . . . [TI hey monitor trends that indicate the 
need for new products and services and oversee product 
development . . . . 

A review of the DOLfs Handbook at page 28 finds no requirement of 
a baccalaureate or higher degree in a specific specialty for 
employment in marketing managerial jobs. A wide range of 
educational backgrounds are suitable, but many employers prefer 
those with experience in related occupations plus a broad liberal 
arts background. In addition, most marketing management positions 
are filled by promoting experienced staff or related professional 
or technical personnel. In highly technical industries, such as 
computer and electronics manufacturing, a bachelor's degree in 
engineering or science, combined with a master's degree in business 
administration, is preferred. It is noted that the nature of the 
petitioner's business is neither computer nor electronics 
manufacturing. Thus, the petitioner has not shown that a bachelor's 
degree or its equivalent is required for the position being offered 
to the beneficiary. 

Second, the petitioner has not shown that it has, in the past, 
required the services of individuals with baccalaureate or higher 
degrees in a specific specialty such as business administration, 
for the offered position. Third, although the record contains 
various job advertisements, none of the advertisements is 
persuasive evidence of a degree requirement being common to the 
industry in parallel positions among similar organizations. The 
petitioner has not demonstrated that the nature of the proposed 
duties in the proffered position compares with the level of 
complexity of the duties listed in the advertisements. In addition, 
none of the businesses in the advertisements are similar to the 
petitioner's business. Finally, the petitioner did not demonstrate 
that the nature of the beneficiary's proposed duties is so 
specialized and complex that the knowledge required to perform the 
duties is usually associated with the attainment of a baccalaureate 
or higher degree. 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding. Accordingly, it is 
concluded that the petitioner has not demonstrated that the offered 
position is a specialty occupation within the meaning of the 
regulations. 
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Beyond the decision of the director, the record contains 
insufficient evidence to demonstrate that the beneficiary is 
qualified to perform the ion. ~lthough 
the credentials evaluator serts that he 
has the authority to gr r experience, 
training, and/or courses taken at other U.S. or international 
universities, in a letter dated November 7, 2001, the assistant 
vice president and special counsel to the president of Queens 
College states, in part, as follows: 

Contrary to his statement, u does not have 
the authority to grant col ege- eve credit at Queens 
College of The City University of New York. The Off ice of 
Undergraduate Admissions determines whether or not to 
give credit to students for college-level courses taken 
at another college/university, domestic or foreign. While 
the Office of Undergraduate Admissions consults with 
faculty in the same academic discipline as the course (s) 
being evaluated, no individual faculty member has 
authority to grant credit for academic course work 
completed at another institution of higher education. 
(Emphasis in original.) 

As such, the record does not contain any corroborating evidence to 
support the evaluator's finding such as an evaluation from an 
official who has authority to grant college-level credit for 
training and/or experience in the specialty at an accredited 
college or university which has a program for granting such credit 
based on an individual's training and/or work experience, as 
required by 8 C.F.R. S 214.2(h) (4) (iii) (D) (1). As this matter will 
be dismissed on the grounds discussed, this issue need not be 
examined further. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. S 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


