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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Administrative Appeals Office
(AAO) on appeal. The appeal will be dismissed.

The petitioner is a construction and project management business
with 23 employees and a gross annual income of $3,419,441. It
seeks to employ the beneficiary as an operations engineer for a
period of three years. The director determined the petitioner had
not established that the proffered position is a specialty
occupation.

On appeal, counsel submits a brief.

Section 101(a) (15) (H) (i) (b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101 (a) (15) (H) (i) (b), provides in part
for nonimmigrant classification to qualified aliens who are
coming temporarily to the United States to perform services in a
specialty occupation. Section 214(i) (1) of the Act, 8 U.S.C.
§$ 1184(i) (1), defines a "specialty occupation" as an occupation
that requires theoretical and practical application of a body of
highly specialized knowledge, and attainment of a bachelor's or
higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. § 1184 (1) (2),
to qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure 1is required to
practice in the occupation. In addition, the beneficiary must
have completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

The director denied the petition because the petitioner had not
demonstrated that a baccalaureate degree 1s required for the
proffered position. On appeal, counsel states, in part, that the
petitioner submits the results of an impartial and independent
survey to demonstrate that a baccalaureate degree 1s normally
required for positions similar to the proffered position. Counsel
also states that the petitioner recently invested in the latest
construction computer network system called MB7 Master Builder,
which makes the requirements for the proffered position more
unique, specialized, and complex. Counsel further states that the
petitioner currently is expanding and modernizing its operation,
thereby necessitating the position of operations engineer.
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Counsel's statement on appeal is not persuasive. The Bureau does
not use a title, by itself, when determining whether a particular
job qualifies as a specialty occupation. The specific duties of
the offered position combined with the nature of the petitioning
entity's business operations are factors that the Bureau
considers. In the initial I-129 petition, the petitioner
described the duties of the offered position as follows:

Assist the general manager in the operations and
project management works with great emphasis and focus
on computerized management methods and procedures

train key employees (Estimators and Project Managers)
in Master Builder (MB7) construction software, upgrade
and maintain current set-up of office structures, and
establish and maintain cost engineering department of
the company. Estimate quantities and cost of labor,
materials, equipment and subcontracts and overheads to
determine project feasibility and for bidding purposes.
Prepare bid proposals and contract documents. Direct
construction operations and project management
activities at project sites. Actively participate in
general planning and management of prospective
construction projects. Inspect or diagnose project site
management and operations, identify the causes of
errors and problem areas and formulate remedies or
preventive measures. Support the finance structure of
the company.

Pursuant to 8 C.F.R. § 214.2(h) (4) (iii) (A), to qualify as a
specialty occupation, the position must meet one of the following
criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may show that its
particular position is so complex or unique that it can
be performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the



Page 4 WAC-02-163-53761

duties 1is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

First, the Bureau does not agree with counsel's assertion that
the proffered position would normally require a bachelor's degree
in civil engineering or a related field. The proffered position
1s primarily that of a construction manager. A review of the
Department of Labor's (DOL) Occupational Outlook  Handbook
(Handbook), 2002-2003 edition, at page 37, states in part that:

Construction managers plan and direct construction
projects. They may have job titles such as constructor,
construction superintendent, general superintendent,
project engineer, general construction manager, or
executive construction manager.

Managers who work in the construction industry, such as
general managers, project engineers, and others,
increasingly are called constructors. Through education
and past work experience, this broad group of managers
manages, coordinates, and supervises the construction
process from the conceptual development stage through
final construction on a timely and economical basis.
Given designs for buildings, roads, bridges, or other
projects, constructors oversee the organization,
scheduling, and implementation of the project to execute
those designs. They are responsible for coordinating and
managing people, materials, and equipment; Dbudgets,
schedules, and contracts; and the safety of employees
and the general public.

In its Handbook, the DOL finds no requirement of a baccalaureate
or higher degree in a specific specialty for employment as a
construction manager. Although employers, particularly large
construction firms, increasingly prefer individuals who combine
industry work experience with a bachelor's degree in construction
science, construction management, or civil engineering,
individuals traditionally advance to construction management
positions after having substantial eXperience as construction
craft workers such as carpenters, masons, plumbers, or
electricians, or after having worked as construction supervisors
or as owners of independent specialty contracting firms overseeing
workers in one or more construction trades. Tt is noted that in
this case, the petitioner has only 23 employees. Thus, the
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petitioner has not shown that a bachelor's degree or its
equivalent 1is required for the position being offered to the
beneficiary. ’

Second, the petitioner has not demonstrated that it has, in the
past, required the services of individuals with baccalaureate or
higher degrees in a specific specialty such as civil engineering,
for the proffered position. Third, although the petitioner has
submitted the results of a self-conducted job survey, such
results are not persuasive evidence of a degree requirement being
common to the industry in parallel positions among similar
organizations. The survey does not contain information regarding
the employers' organizations and, more importantly, the survey
does not contain any evidence in support of the assertions of the
survey respondents. Simply going on record without supporting
documentary evidence is not sufficient for the purpose of meeting
the burden of proof in these proceedings. Matter of Treasure Craft
of California, 14 I&N Dec. 190 (Reg. Comm. 1972). Finally, the
petitioner did not demonstrate that the nature of the
beneficiary's proposed duties is so specialized and complex that
the knowledge required to perform the duties is usually associated
with the attainment of a baccalaureate or higher degree.

The petitioner has failed to establish that any of the four
factors enumerated above are present in this proceeding.
Accordingly, it 1is concluded that the petitioner has not
demonstrated that the offered position is a specialty occupation
within the meaning of the regqulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The

petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



