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DISCUSSION: The nonimmigrant visa petition was denied by the
director of the California Service Center and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed.

The petitioner is a global manufacturer of orthotic, prosthetic,
and orthopedic products that employs 240 persons and has a gross
annual income of $25,000,000. It seeks to employ the beneficiary
as an interactive marketing manager. The director denied the
petition because the position is not a specialty occupation.

On appeal, counsel submits a brief. Counsel states, in part, that
the position is a specialty occupation because: (1) the proffered
position requires a baccalaureate or higher degree or its
equivalent as the normal minimum requirement for entry into the
position; (2) the duties of the proffered position are so complex
or unique that it could only be performed by an individual with a
degree; and (3) the petitioner normally requires a degree or its
equivalent for all marketing positions.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality
Act (the Act), 8 U.S8.C. S 1101 (a) (15) (H) (i) (b), provides for the
classification of qualified nonimmigrant aliens who are coming
temporarily to the United States to perform services in a
specialty occupation.

The issue to be discussed in this Aproceeding is whether the
position offered to the beneficiary qualifies as a specialty
occupation. ’

Section 214 (i) (1) of the Act, 8 U.S.C. § 1184 (i) (1), defines the
term "specialty occupation" as an occupation that requires:

(A) theoretical and practical application of a body of
highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the
specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R.
§ 214.2(h) (4) (ii) as:
an occupation which requires theoretical and practical
application of a body of highly specialized knowledge
in fields of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,
theology, and the arts, and which requires the
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attainment of a bachelor's degree or higher in a
specific specialty, or its equivalent, as a minimum for
entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2 (h) (4) (1ii) (&), to qualify as a
specialty occupation, the position must meet one of the following
criteria:

(1) A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

(2) The degree requirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may show that its
particular position is so complex or unique that it can
be performed only by an individual with a degree;

(3) The employer normally requires a degree or its
equivalent for the position; or

(4) The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties is usually associated with the attainment of a
baccalaureate or higher degree.

The petitioner filed its nonimmigrant visa petition in May 2001.°
In its initial filing, the petitioner described the duties for its
proffered position as a "multi-lingual interactive marketing
expert concerning [the petitioner’s] information technologies and
international marketing concerning localization issues.”

Subsequent to the petitioner’s filing, in July 2001, the director
requested additional information from the petitioner as follows:
(1) proof of a certified labor condition application (LCA) filed
with the Department of Labor (DOL) prior to the filing of the

nonimmigrant visa petition; (2) proof of the beneficiary’s
current nonimmigrant visa status or identification of consulate
overseas where visa would be processed; (3) detailed Fob

description including specific job duties, percentage of time to
be spent on each duty, level of responsibility, hours per week of
work, types of employees supervised, and the minimum education,
training, and experience necessary to perform the Jjob; (4) an
explanation why the position requires the services of a person
with a college degree or its equivalent in the occupation field;
and (5) a description of the goods and services provided by the

' The petitioner initially filed in April 2001 but it was

rejected for failure to submit the proper filing fee. It was re-
filed in May 2001.
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petitioner.

In response to the director’s July 2001 request for evidence, in
October 2001, the petitioner submitted the following: (1) a
certified LCA filed after the filing of the petitioner’s petition
and an unapproved LCA filed prior to the filing of the
petitioner’s petition; (2) a copy of the beneficiary’s passport
and I-94 card and I-20 forms from the school he was attending;
(3) a copy of his employment authorization document issued in
connection with optional practical training after completion of
his school program; and (4) copies of the beneficiary’s master’s
degree in business administration from California State
University.

Counsel provided a description of duties for the proffered
position in her letter in response to the director’s July 2001
request for evidence as follows:

[The ©beneficiary] will fill the position of
Interactive Marketing Manager. In that capacity, he
will manage all of [the petitioner’s] trade shows,
seminars and meetings, both foreign and domestic. He
will plan the financial and logistic aspects, as well
as the workshops and training sessions. He will also
manage [the petitioner’s] website using his expertise
and experience in website designing. He will manage
corporate and brand marketing communications, including
the creation and design of ads, brochures and catalogs.
He will serve as an international representative of the
company, utilizing his knowledge of several different
languages. He will be in direct contact with many of
[the petitioner’s] foreign distributors and customers.
He will also actively participate in product
development and market strategy. [The beneficiary]
will not supervise any employees. He will directly
report to the Director of Marketing and will work 40
hours per week.

Counsel also stated in her letter that. the petitioner’s proffered
position requires a bachelor of science degree in marketing as
well as experience in web development and knowledge of “at least
two languages.”

In January 2002, the director requested additional information
and evidence from the petitioner that was not provided in the
petitioner’s prior response. The director repeated her request
for a detailed description of the proffered position’s duties and
evidence that the position could not be performed by a person
with 1less than a baccalaureate degree. Additionally, the
director requested evidence of the petitioner’s present and past
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job announcements in connection with proving that the petitioner
requires its applicants to have a minimum of a baccalaureate or
higher degree or its equivalent for the position.

In response to the January 2002 request for evidence, the
petitioner responded with a letter describing the proffered
position as follows:

[The ©beneficiary] will fill the position of
Interactive Marketing Manager. In that capacity, he
will be a key member of the company’s marketing team
and will be directly involved in creating marketing ads
for the company’s products. He will also manage all of
[the petitioner’s] trade shows, seminars and meetings,
both foreign and domestic. He will plan the financial
and logistic aspects, as well as the workshops and
training sessions. He will also manage [the
petitioner’s] website using his expertise and
experience 1in website designing. He will manage
corporate and brand marketing communications, including
the creation and design of ads, brochures and catalogs.
He will serve as an international representative of the
company, utilizing his knowledge of several different
languages. He will be in direct contact with many of
[the petitioner’s] foreign distributors and customers.
He will also actively participate in product
development and market strategy. [The beneficiary]
will not supervise any employees. He will directly
report to the Director of Marketing and will work 40
hours per week.

He will spend about 20% of his time on market
strategy, 20% on trade show issues, 10% as an
international representative, 10% on contact with
foreign distributors, 10% on product development, 10%

on managing corporate and brand marketing
communications, 10% on website development and

management, and 10% on seminar and meeting issues.

This position requires a college degree in
marketing, experience in web development and knowledge
of at least two languages. This position requires a
degree in marketing because the individual will need to
utilize marketing concepts and strategies to develop
market ads tailored to key international markets.
Indeed, every member of our marketing team is required
to have a degree. This position is even more
specialized, however, because in addition to the
heightened 1level of marketing participation, this
individual will be responsible for international
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communications regarding technical product information
in the international brochures and in the instructions
for use documents supplied with our products.

This position was created specifically for [the
beneficiary] and has not Dbeen filled by other
individuals in the past. This position was originally
limited to that of a marketing associate, which also
would have required a degree in marketing given the
significant product development and ad development
responsibilities.

[The petitioner] does not have a position
announcement for this position because it was created
in response to the significant expertise of the
beneficiary in marketing concepts, international
business and website development.

The director denied the petition because the position is a
marketing manager ©position and the Department of Labor’s
Occupational Outlook Handbook (Handbook), 2001-2002 edition, did
not indicate that a baccalaureate or higher degree or its
equivalent is required for entry into the position. The director
cited the petitioner’s failure to provide any evidence that the
petitioner normally requires applicants for the position to
possess baccalaureate or higher degrees or their equivalent in a
specific specialty. Citing the omission of evidence that the
beneficiary has specific knowledge of orthotics, prosthetics and
orthopedic products, the director stated that there was no
evidence that the nature of the specific duties is so specialized
and complex that knowledge required to perform the duties is
usually associated with the attainment of a baccalaureate degree.
Finally, the director stated that the proposed duties and stated
level of responsibility do not indicate complexity or authority
beyond what is normally encountered in the occupational field.

On appeal, counsel asserts that the position is a hybrid position
combining the duties normally associated with a marketing
analyst, a marketing manager, and a sales engineer, and according
to the Handbook, these occupations require bachelor’s degrees.
Counsel also references “AAU [sic] decisions [that have] found
that a marketing research analyst is a specialty occupation,” and
lists CIS receipt numbers, dates, summaries of cases, and service
centers issuing the decisions. Counsel also states that the
duties of the proffered position are so complex or unique that
they could only be performed by an individual with a degree.
Finally, counsel asserts that the petitioner’s statement, “[the
petitioner] normally requires a college degree in marketing for
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every person on 1its marketing team,” is evidence that the
petitioner normally requires a degree or its equivalent for the
position.

The petitioner has not met any of the requirements to qualify the
offered position as a specialty occupation. Counsel claims that
the proffered position is a hybrid of the marketing manager,
market research analyst, and sales engineer positions described
in the Handbook. The petitioner's creation of a position with a
perfunctory bachelor's degree requirement will not mask the fact
that the position is not a specialty occupation. Citizenship and
Immigration Services (CIS) must examine the ultimate employment
of the alien, and determine whether the position qualifies as a
specialty occupation. Cf. Defensor v. Meissner, 201 F. 3d 384
(5th Cir. 2000). The critical element is not the title of the
position or an employer's self-imposed standards, but whether the
position actually requires the theoretical and practical
application of a body of highly specialized knowledge, and the
attainment of a baccalaureate or higher degree in the specific
specialty as the minimum for entry into the occupation as
required by the Act.? To interpret the regulations any other way

would lead to absurd results: if CIS were limited to reviewing a
petitioner's self-imposed employment requirements, then any alien
with a bachelor's degree could be brought into the United States
to perform a menial, non-professional, or an otherwise non-
specialty occupation, so long as the employer required all such
employees to have baccalaureate or higher degrees. See id. at
388.

Counsel’s appellate brief provides a description of the
petitioner’s position as follows:

® Responsible for market development and the
expansion of sales and export of orthotics and
prosthetics to foreign markets.

¢ Responsible for determination of types of products
exported to foreign countries based on market
research showing the demand for same.

® Review orthotics and prosthetics purchase
inquiries from end users in foreign countries,

such as surgeons and therapies. Will meet with

’ The court 1in Defensor v. Meissner observed that the four

criteria at 8 C.F.R. 214.2(h) (4) (iii) (A) present certaln
ambiguities when compared to the statutory definition, and "might
also be read as merely an additional requirement that a position
must meet, in addition to the statutory and regulatory
definition." See id. at 387.
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foreign and domestic surgeons and other health
professionals on-site at their offices and discuss
their requirements and needs for orthotics and
prosthetics. Will also evaluate their products
and techniques to determine need for other [of the
petitioner’s] products.

® Responsible for new product development to meet
needs of foreign markets; market research to
determine such needs.

¢® Knowledge of manufacturers’ complex specifications
for products and ability to translate product
specifications from English to other languages for
foreign end-users, such as doctors and therapists,
in order to meet their market needs and help with
technical problems. Also must translate and adapt
specifications to foreign surgical descriptions.

® Responsible for fully describing, in English and
other languages, the orthotics and prosthetics
products for its intended medical use.

¢® Knowledge of the rules and regulations of the
European unified regulatory body as they related
to [the petitioner’s] products.

® Directing and coordinating [sic] the research of
market conditions to evaluate potential sales for
foreign and domestic markets and to forecast
future marketing trends.

® Research competitors, including their prices,
sales and methods of marketing and distribution.

® Conducts [sic] market research to support new
product development, design for new products, and
promotion and distribution of new products.

® International representative of the company,
utilizing his knowledge of several different
languages and having direct contact with foreign
distributors, customers and end users.

® Active participant in product development and
market strategy.

¢ Management of corporate and brand marketing
communications, including the creation and design
of advertisements, brochures and catalogs.

¢ Management of [the petitioner’s] website using his
expertise and experience in website designing.

® Management of [the petitioner’s] trade shows,
seminars, and meetings, both foreign and domestic.
He will plan the financial and logistic aspects,
as well as the workshops and training sessions.

The petitioner, however, never provided this extensive and
elaborate Jjob description for the proffered position. The
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assertions of counsel do not constitute evidence. Matter of
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Ramirez-
Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Thus, the position

will be analyzed as the petitioner described the position.

The job responsibilities to be assigned to the beneficiary fall
within the duties of a marketing representative or manager. The
duties described by the petitioner include the following primary
terms: creating marketing ads, brochures, and catalogs in foreign
languages; managing trade shows, = seminars and meetings;
representation before foreign clients in foreign languages; and
product development and marketing strategy formation. The
Handbook, at page 27, describes the duties of marketing
representatives or managers as follows:

The objective of any firm is to market and sell
its products or services profitably. In small firms,
the owner or chief executive officer might assume all
advertising, promotions, marketing, sales, and public
relations responsibilities. In large firms, which may
offer numerous products and services nationally or even
worldwide, an executive vice president directs overall
advertising, promotions, marketing, sales, and public
relations policies. . . . Advertising, marketing,
promotions, public relations, and sales managers
coordinate the market research, marketing strategy,
sales, advertising, promotion, pricing, product
development, and public relations activities.

Managers oversee advertising and promotion staffs,
which usually are small, except in the largest firms.
In a small firm, managers may serve as a liaison
between the firm and the advertising or promotion
agency to which many advertising or promotional
functions are contracted out. In larger firms,
advertising managers oversee in-house account,
creative, and media services departments. The account
executive manages the account services department,
assesses the need for advertising and, in advertising
agencies, maintains the accounts of clients. The
creative services department develops the subject
matter and presentation of advertising. The creative
director oversees the copy chief, art director, and
their respective staffs. The media director oversees
planning groups that select the communication media—for
example, radio, television, newspapers, magazines,
Internet, or outdoor signs—to disseminate the
advertising.
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Marketing managers develop the firm's detailed
marketing strategy. With the help of subordinates,
including product development managers and market
research managers, they determine the demand for
products and services offered by the firm and its
competitors. In addition, they identify potential
markets—for example, business firms, wholesalers,
retailers, government, or the general public. Marketing
managers develop pricing strategy with an eye towards
maximizing the firm's share of the market and its
profits while ensuring that the firm's customers are
satisfied. In collaboration with sales, product
development, and other managers, they monitor trends
that indicate the need for new products and services
and oversee product development. Marketing managers
work with advertising and promotion managers to promote
the firm's products and services and to attract
potential users.

The petitioner described many of the same duties delineated by
the Handbook for marketing managers and representatives, as well
as for account executives, creative services, product developers,
and market research managers, for its proffered ©position.
However, ‘because the position focuses the majority of its
percentage breakdown on market strategy formation and
representation of the corporation at trade shows and media
forums, the proffered position is most accurately characterized
as a marketing representative or manager.

Contrary to counsel’s assertion, the petitioner’s proffered
position 1is not a market research analyst position. The
Handbook”’s description of a market research analyst, at page 239,
emphasizes methodology «creation, collection and analysis of
statistical data of past sales to predict future sales, and data
on competitors to analyze prices, sales, and assessment of
consumer preferences and methods of marketing and distribution.
Specific means of data collection and analysis, such as
telephone, personal, or mail interview surveys are listed by the
Handbook with respect to methodology creation. The petitioner
provided no specific information concerning research methodology
generation, such as what types of modalities the individual would
employ and how that relates to the petitioner’s past and future
profitability with distributing orthotic, prosthetic, and
orthopedic products. Without more specific information, it 1is
impossible to characterize the petitioner’s position as primarily
an analytical position evaluating statistical data on sales,
profitability, and market trends. Thus, the petitioner’s
description of duties renders the position offered a marketing
representative or manager position because it stresses the
creation of a marketing campaign, advertisements, brochures,



Page 11 WAC-01-168-55836

catalogs, and representing the marketing campaign to potential
clients.

Additionally, the petitioner’s proffered position is not a sales
engineer position. The Handbook, at page 366-367, specifies that
sales engineers use their engineering degrees to demonstrate the
technical capabilities of products to make a sale to potential

clients. The petitioner’s proffered position does not require an
engineering degree and technical demonstrations of the products
to 1its <clientele. The petitioner’s description of duties

indicates that it would be necessary for the interactive
marketing manager to create ads in foreign languages and
communicate information about the products in foreign languages.
This aspect of the position indicates a translation or
interpretation ability but does not indicate scientific or
technological knowledge and skills.’ Therefore, the petitioner’s
proffered position is more appropriately categorized as a
marketing representative or manager.

A review of the Handbook, at page 28, finds no requirement of a
baccalaureate or higher degree or its equivalent in a specific
specialty for employment as a marketing representative or
manager:

A wide . range of educational backgrounds are
suitable for entry into . . . marketing . . .
managerial jobs, but many employers prefer those with
experience in related occupations plus a broad liberal
arts background. . . . For marketing . . . management
positions, some employers prefer a bachelor’s or
master’s degree in business administration with an
emphasis on marketing. . . . 1In highly technical
industries, such as computer and electronics
manufacturing, a bachelor’s degree in engineering or
science, combined with a master’s degree in business
administration, is preferred.

Most advertising, marketing, promotions, public
relations, and sales management positions are filled by
promoting experienced staff or related professional or
technical personnel.

The Handbook clearly shows that a marketing representative or

* The Handbook, at page 596, indicates that the most significant

source of training for interpreting and translating is “long-term

on-the-job training,” not a bachelor’s degree in a specific
specialty.
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manager does not require a bachelor’s degree in a specific field
of study to enter into the position. Instead of specifying a
specific field of study required to enter into the field, the
Handbook delineates a multitude of educational backgrounds that
could be preferred but not required by prospective employers.
Additionally, the industry standard is to promote employees

internally into management positions. - Finally, orthotics,
prosthetics, and orthopedic products are contained within <the
healthcare industry not a technical industry. Even 1if the

interactive marketing manager position could be distinguished in
this manner, the Handbook indicates a preference, but not a
requirement, for a bachelor’s degree for marketing positions in
the technical industry. Thus, the petitioner has not established
the first criterion of 8 C.F.R. § 214.2(h) (4) (iii) (A), that a
baccalaureate or higher degree, or its equivalent, is normally the
minimum requirement for entry into the position.

There is no evidence that a degree requirement is common to the
industry in parallel positions among similar organizations.
Factors often considered by CIS when determining the industry
standard include: whether the Handbook reports that the industry
requires a degree; whether the industry's professional association
has made a degree a minimum entry requirement; and whether letters
or affidavits from firms or individuals in the industry attest
that such firms "routinely employ and recruit only degreed
individuals." Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165
(D.Min. 1999) (quoting Hird/Blaker Corp. v. Slattery, 764 F. Supp.

872, 1102 (S.D.N.Y. 1991)). The Handbook, as discussed above,
does not report that marketing representatives or managers require
a specific degree. The record does not contain any evidence

concerning an industry professional association Oor  expert
affidavits. Thus, there is no evidence in the record to show that
a degree requirement is common to the industry in parallel
positions among similar organizations. Thus, the petitioner has
not established the second criterion of 8 C.F.R.
§ 214.2(h) (4) (1ii) (n).

Counsel, in her appellate brief cites multiple “AAU” decisions as
“binding, precedential decisions pursuant to 8 C.F.R. 103.3(c),”
wherein she asserts market research analysts and sales engineers
nonimmigrant visa petitions were approved by CIS as specialty
occupations. The regulation at 8 C.F.R. § 103.3(c) provides that
CIS precedent decisions are binding on all CIS employees in the
administration of the Immigration and Nationality Act; however,
unpublished decisions are not similarly binding. The information
listed in the brief by counsel provides service center receipt
numbers with corresponding summaries of job titles and positions’
duties. Counsel does not provide any AAO identifying information,
and without any additional details, it is impossible to consider
these approvals as anything other than decisions issued by service
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centers and not published precedent AAO decisions. The AAO is
never bound by a decision of a service center or district
director. Louisiana Philharmonic Orchestra v. INS, 44 F.Supp. 2d
800, 803 (E.D. La. 2000), aff'd, 248 F. 3d 1139 (5th Cir. 2001),
cert. denied, 122 S.Ct. 51 (2001). The decisions referenced by
counsel do not establish the first or second criteria of 8 C.F.R.
§ 214.2(h) (4) (iii) (A).

Additionally, there is no evidence that the employer normally
requires a degree or its equivalent for the position. The
petitioner’s statement that it only hires individuals with
degrees into marketing positions is insufficient. Contrary to
counsel’s assertion, simply going on record without supporting
documentary evidence is not sufficient for the purpose of meeting

the burden of proof in these proceedings. Matter of Treasure
Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972). The
petitioner’s company has been in existence. since 1946. While it

states that the position is new, the petitioner also states that
the position is similar to a marketing associate position for
which a bachelor degree is required. The petitioner offered no
evidence concerning its past hiring practices for its marketing
staff, such as names, position titles and descriptions of duties,
or credentials. Thus, the petitioner has not established the
third criterion of 8 C.F.R. § 214.2(h) (4) (iii) (A) .

Finally, there is no evidence to find that the nature of the
specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the
attainment of " a baccalaureate or higher degree. The duties
described by the petitioner include the following: creating
marketing ads, brochures, and catalogs in foreign languages;
managing trade shows, seminars and meetings; representation
before foreign clients in foreign 1languages; and product
development and marketing strategy formation. As stated above,
these duties are not distinguished from the marketing
representative or manager occupations delineated in the Handbook,
for which a bachelor degree 1is not required. Thus, the
petitioner has not established the criterion found at 8 C.F.R.
S 214.2(h) (4) (iii) (A) (4).

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



