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DISCUSSION: The Director of the California Service Center
denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal.
The appeal will be dismissed. The petition will be denied.

The petitioner is a Newark, California nursing home with
six employees and a gross annual income of $300,000. It
seeks to employ the beneficiary as a quality assurance
coordinator for a period of three vyears. The director
based his denial on a determination that the beneficiary
was not qualified to perform the duties of the proffered
position, which the director likened to that of a nursing
home administrator.

Section 214(i) (1) of the Immigration and Nationality Act
(the Act), 8 U.s.C. § 1184 (i) (1), defines the term
"specialty occupation" as an occupation that requires:

(A) theoretical and practical application of a
body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree
in the specific specialty (or its equivalent) as
a minimum for entry into the occupation in the
United States.

The term "specialty occupation" is further defined at
8 C.F.R. § 214.2(h) (4) (i1i) as:

an occupation which requires theoretical and
practical application of a body of highly
specialized knowledge in field of human endeavor
including, but not limited to, architecture,
engineering, mathematics, physical sciences, social
sciences, medicine and health, education, business
specialties, accounting, law, theology, and the
arts, and which requires the attainment of a
bachelor's degree or higher in a specific
specialty, or its equivalent, as a minimum for
entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h) (4) (iii) (A), to qualify as a
specialty occupation, the position must meet one of the
following criteria:
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1. A Dbaccalaureate or higher degree or its
equivalent 1is normally the minimum requirement
for entry into the particular position;

2. The degree requirement is common to the
industry in parallel positions among similar
organizations or, in the alternative, an employer
may show that its particular position 1is so
complex or unique that it can be performed only
by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so
specialized and complex that knowledge required to
perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

The issue in this proceeding is whether the petitioner has
established that the beneficiary is qualified to perform the
proposed job duties, which are akin to those of a nursing
home administrator. In the original petition received by
the California Service Center on June 6, 2002, the
petitioner described the duties of the proffered position
as follows:

Her primary task will Dbe to interpret and
implement quality assurance standards in the
retirement facility to ensure that quality
service is given to patients at all time [sic].
She will review quality assurance standards,
scrutinize existing policies and procedures and
interview personnel and patients to evaluate the
effectiveness of the quality assurance programs.
She will provide training for nursing aides, plan
their work schedules and assign their duties and
responsibilities. From time to time, she will be
visiting patients to observe nurses perform their
assigned duties to ensure that proper care 1is
given to patients and residents alike.

On June 12, 2002, the director asked for further information
with regard to whether the beneficiary was qualified to
perform the specialty occupation of nursing home
administrator. In response, the petitioner stated that the
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proffered position is not similar to that of a nursing home
administrator. The petitioner did not submit documentation
of the beneficiary’s qualifications to perform the job duties
of a nursing home administrator. The petitioner’s response
included, however, a number of Jjob postings for various
health care/quality assurance coordinator positions. On July
23, 2002, the director denied the petition based on his
finding that the proffered position was akin to that of a
nursing home administrator, which would require state
licensure and continuing education that the beneficiary does
not possess.

In order to properly categorize the proffered position,
regardless of the ©position’s title, Citizenship and
Immigration Services (CIS) looks beyond the title of the
position and determines, from a review of the duties of the
position and any supporting evidence, whether the position
actually requires the theoretical and practical application
of a body of highly specialized knowledge, and the attainment
of a baccalaureate degree in a specific specialty as the
minimum for entry into the occupation as required by the Act.

For guidance on classifying positions in question, CIS often
looks to the Department of Labor's Occupational Outlook
- Handbook (Handbook) . Regarding the position of a nursing
home administrator, the 2002-2003 edition of the Handbook
states on page 75:

The term ™“medical and health services manager”
encompasses all individuals who plan, direct,
coordinate and supervise the delivery of
healthcare. Medical and health services managers
include specialists and generalists. Specialists
are in charge of specific clinical departments or
services, while generalists manage or help to

manage an entire facility or system. . . . 1In
smaller facilities, top administrators handle more
of the details of daily operations. For example,

many nursing home administrators manage personnel,
finance, facility operations, and admissions, and
have a larger role in resident care.

The director found that the above description best
characterizes the job duties of the proffered position.
The Handbook on page 75 provides the following information
about training and other qualifications requirements for
nursing home administrators:
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A master’s degree in health services
administration, long-term care administration,
health sciences, public health, public

administration, or business administration is the
standard credential for most generalist positions
in this field. . . . All States and the District
of Columbia require nursing home administrators
to have a bachelor’s degree, pass a licensing
examination, complete a State-approved training
program, and pursue continuing education.

Regarding the beneficiary’s qualifications to perform the
duties of a nursing home administrator, pursuant to
8 C.F.R. § 214.2(h) (4) (iii) (C), to qualify to perform services in
a specialty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or
higher degree required by the specialty
occupation from an accredited college
or university;

2. Hold a foreign degree determined to be
equivalent to a United  States
baccalaureate or higher degree required
by the specialty occupation from an
accredited college or university;

3. Hold an unrestricted State 1license,
registration, or <certification which
authorizes him or her to fully practice
the specialty occupation and be
immediately engaged in that specialty
in the state of intended employment; or

4. Have education, specialized training,
and/or progressively responsible
experience that is equivalent to
completion of a United States
baccalaureate or higher degree in the
specialty occupation and have
recognition of expertise in the
specialty through progressively

responsible positions directly related
to the specialty.
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Further information on licensure for the H classification is
found at 8 C.F.R. § 214.2(h) (4) (v):

(A) General. If an occupation requires a state or
local license for an individual to fully perform
the duties of the occupation, an alien (except an
H-1C nurse) seeking H classification in that
occupation must have that license prior to approval
of the petition to be found qualified to enter the
United States and immediately engage in employment
in the occupation.

(B) Temporary licensure. If a temporary license is
available and the alien is allowed to perform the
duties of the occupation without a permanent
license, the director shall examine the nature of
the duties, the level at which the duties are
performed, the degree of supervision received, and
any limitations placed on the alien. If an
analysis of the facts demonstrates that the alien
under supervision is authorized to fully perform
the duties of the occupation, H classification may
be granted.

(C) Duties without licensure. In certain
occupations which generally require licensure, a
state may allow an individual to fully practice
the occupation under the supervision of licensed

senior or supervisory personnel in that
occupation. In such cases, the director shall
examine the nature of the duties and the level at
which they are performed. If the facts

demonstrate that the alien wunder supervision
could fully perform the duties of the occupation,
H classification may be granted.

The evidence on record fails to establish that the
beneficiary possesses the necessary license to work as a

nursing home administrator. The beneficiary does not meet
the above-mentioned regulatory requirements to perform the
duties of the instant specialty occupation. Thus, the

director’s decision to deny the petition on this basis is
affirmed.
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Beyond the decision of the director, if the AAO were to
analyze the nature of the proffered position based on the
petitioner’s assertion that it is not akin to that of a
nursing home administrator, the proffered position would best
be classified as that of a registered nurse with some
supervisory duties. The Handbook on page 268 makes reference
to two nursing positions within the <c¢lassification of
registered nurse that appear analogous to the proffered
position. The Handbook states the following about nurse
supervisors:

Head nurses or nurse supervisors direct nursing
activities. They plan work schedules and assign
duties to nurses and aides, provide or arrange
for training, and visit patients to observe
nurses and to ensure the proper delivery of care.
They also may see that records are maintained and
equipment and supplies are ordered.

The proffered position appears to resemble a nursing position
beyond the entry-level registered nurse, but the petitioner
has not articulated a sufficient basis for classifying the
proffered position as a specialty occupation. In evaluating
whether the proffered position is a specialty occupation,
each of the four criteria listed at 8 C.F.R.
§ 214.2(h) (4) (iii1) (A) will be considered separately below.

I. A Dbaccalaureate or higher degree or its equivalent is
normally the minimum requirement for entry into the
particular position - 8 C.F.R. § 214.2 (h) (4) (iii) (&) (1)

The 2002-2003 edition of the Handbook at page 269 states the
following about the training and educational requirements for
registered nurse positions:

There are three major educational paths to registered

nursing: associate degree in nursing (A.D.N.),
bachelor of science degree in nursing (B.S.N.), and
diploma. . . . Generally, licensed graduates of any of
the three program types qualify for entry~-level
positions as staff nurses. . . some career paths are
open only to nurses with bachelor's or advanced
degrees. A bachelor's degree is often necessary for

administrative positions, and it is a prerequisite for
admission to graduate nursing programs in research,
consulting, teaching, or a clinical specialization.
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Accordingly, the evidence does not support a finding that a
baccalaureate or higher degree or its equivalent is
normally the minimum requirement for entry into  the
proffered position.

II. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree - 8 C.F.R.
§ 214.1(h) (4) (iii) (A) (2)

A. Degree Requirement is Common to the Industry

Factors often considered by CIS when determining the industry
standard include: whether the Handbook reports that the
industry requires a degree, whether the industry's
professional association has made a degree a minimum entry
requirement, and whether letters or affidavits from firms or
individuals in the industry attest that such firms "routinely
employ and recruit only degreed individuals." Shanti, Inc. v.
Reno, 36 F.Supp.2d 1151, 1165 (D.Min. 1999) (quoting
Hird/Blaker Corp. v. Slattery, 764 F.Supp. 872, 1102
(S.D.N.Y. 1991)).

The Handbook's conclusions about a degree requirement for a
team leader position were discussed in the previous section,
and shall not be repeated here. In the instant petition, to
establish the industry standard, the petitioner submitted
several Jjob announcements. There 1is no documentation
regarding the nature and size of the facilities announcing
those Jjobs, nor do the announcements contain sufficient
information to determine if those positions are parallel to
the proffered position.

The petitioner submitted no documentation that any
professional nursing association has made a bachelor’s degree
a requirement for positions such as its quality assurance
coordinator, nor has it submitted letters or affidavits from
firms or individuals in the industry which attest that such
firms "routinely employ and recruit only degreed
individuals.” Accordingly the petitioner has not established
that the degree requirement is common to the industry in
parallel positions among similar organizations.

B. Complexity and Uniqueness of the Proffered Position
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In the alternative, the petitioner may show that the
proffered position is so complex or unique that it can be
performed only by an individual with a degree. In the
instant petition, the petitioner has submitted no
documentation that the ©position of quality assurance
coordinator would involve duties seen as either unique or
complex that only an individual with a degree in a specific
specialty could perform them.

IIT. The employer normally requires a degree or its
equivalent for the position - 8 C.F.R.
§ 214.2 (h) (4) (iii) (A) (3)

The petitioner has submitted no information with regard to
other employees with similar duties and their academic
credentials. Without more ©persuasive evidence, the
petitioner has not established this criterion.

Iv. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree - 8 C.F.R.
§ 214.2(h) (4) (1iii) (A) (4)

To date the petitioner has placed no information on the
record with regard to the specialized and complex nature of
the proffered position. The Jjob description in the
original petition contains work duties that are similar to
any supervisory nurse position. Without more persuasive
evidence as to the specialized or complex nature of the
quality assurance position, the petitioner has not met the
fourth criterion of 8 C.F.R. § 214.2 (h) (4) (1ii) (A) .

The petitioner has failed to establish that any of the four
criteria enumerated above are present in this proceeding.
Accordingly, it 1is concluded that, when the position 1is
analyzed as that of a registered nurse, the petitioner has
not demonstrated that the offered position is a sSpecialty
occupation within the meaning of the regulations.
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The burden of proof in these proceedings rests solely with
the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not sustained that burden. Accordingly, the
appeal will be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



