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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center. The matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner 1is an international company that engages in
apparel design, marketing, production and distribution.
Internationally it has 14 employees and a gross annual income of
$1,700,000. The petitioner seeks to employ the beneficiary as a
market research analyst for a period of three vyears. The
director determined that the proffered position failed to qualify
as a specialty occupation. Specifically, the director noted that
the scope of the petitioner’s business operation was not similar
to operations that typically employ market research analysts.

On appeal, counsel submits a brief. Counsel asserts that the
proffered position qualifies as a specialty occupation, and that
the director erred in concluding that the petitioner’s business
was not of sufficient scope to require the services of a market
research analyst.

Section 101 (a) (15) (H) (1) (b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101 (a) (15) (H) (i) (b), provides for the
classification of qualified nonimmigrant aliens who are coming
temporarily to the United States to perform services in a
specialty occupation.

The issue to be discussed in this proceeding is whether the
position offered to the beneficiary qualifies as a specialty
occupation.

Section 214 (i) (1) of the Immigration and Nationality Act (the
Act), 8 U.s.C. § 1184 (i) (l), defines the term "specialty
occupation" as an occupation that requires:

(A) theoretical and practical application of a body of
highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the
specific specialty (or its equivalent) as a minimum for
entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R.
§ 214.2(h) (4) (ii) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
field of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the
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attainment of a Dbachelor's degree or higher in a
specific specialty, or its equivalent, as a minimum for
entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h) (4) (iii) (A), to qualify as a
specialty occupation, the position must meet one of the following
criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may show that its
particular position is so complex or unique that it can
be performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties 1is wusually associated with the attainment of a
baccalaureate or higher degree.

The AAO does not simply rely on a position’s title when
determining whether a particular job qualifies as a specialty

occupation. The specific duties of the offered position,
combined with the nature of the petitioning entity’s business
operations, are factors that the AAO considers. The petitioner

detailed the duties of the proffered position with the filing of
the I-129 petition:

To further expend [sic] our business operation, we
now intend to add a Market Research Analyst to our
company. The job duties include: researches market
conditions to determine potential sales of apparel
product and service; sets marketing strategies and
directs market research activities; studies, reviews
and analyzes economic and statistical data;
establishes research methodology and designs format for
data gathering; examines and analyzes statistical data
to forecast future marketing trends; gathers data on
competitors and analyzes prices, sales, and methods of
marketing and distribution; collects data on customer

preferences and buying habits; [and] confers with
company senior officers regarding marketing strategies,
etc.

Subsequent to the filing of the initiating petition, the director
requested additional evidence from the petitioner. Specifically,
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the director asked that the petitioner submit: evidence to
establish that the petitioner has sufficient work to employ the
beneficiary in a specialty occupation; a complete copy of the
petitioner’s Form 941, Employer’s Quarterly Tax Return for the
third and fourth quarters of 2001; a copy of the. petitioner’s
latest United States income tax return with supporting schedules;
an organizational chart for the United States operations with
position descriptions; and a list of past employees who had
performed the duties of a market research analyst, those
employees qualifications and duties, and evidence of their past
market research.

In response to the director’s request for evidence, the
petitioner provided: an organizational chart/position
descriptions; company financial information; copies of job
advertisements for market research analysts; a statement
indicating that the proffered position was new to the company;
and the following job description:

A more detailed description of the job responsibilities
are:

Conduct research, prepare reports, and formulate plans
concern [sic] with the sale and potential sales of our
product and servicel;] Research market conditions in
[the] U[.]1S[.], China and other regions(;] Analyze
statistical data on past sales, market trends, [and]
growth record to forecast future sales trends[;] Sets
marketing strategies and investigate([s] problems
related to deficiencies in current marketing
strategies|;] Directs market research activities,
apply [sic] economical and social principle[s] to
practical data gathering, [and] analyzing methods][;]
Study, review and analyze economic and statistical
datal;] Establishes research methodology and designs
format for data gathering, such as telephone, personal
and mail interview and surveys[;] Examine and analyze
statistical data to forecast future marketing trends(;]
Gather data on competitors and compare the
effectiveness of various methods of marketing and
distribution([;] Analyze prices, sales, and methods of
marketing and distribution to formulate the most
effective and cost efficient ways to market and
distribute our product(;] Collect data on client
preferences and purchasing habits to increase client
satisfaction to broaden client base[;] [and] Confer
with company senior officers regarding marketing
strategies, discuss possible ways of improvement and
future strategies, and suggest new methods to promote
and distribute our products.

The petitioner has failed to qualify the proffered position as a
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specialty occupation. In the Occupational Outlook Handbook,
2002-03 edition, (Handbook) at 239-240, the Department Of Labor
describes in part, the duties of market analysts and survey
researchers as follows:

Market, or marketing, research analysts are concerned
with the potential sales of a product or service. They
analyze statistical data on past sales to predict future
sales. They gather data on competitors and analyze
prices, sales, and methods of marketing and
distribution. Like economists, market research analysts
devise methods and procedures for obtaining the data
they need. They often design telephone, personal, or
mail interview surveys to assess consumer
preferences.

After compiling the data, market research analysts
evaluate it and make recommendations to their client or
employer based upon their findings. They provide a
company’s management with information needed to make
decisions on the promotion, distribution, design and
pricing of products or services. The information may
also be used to determine the advisability of adding new
lines of merchandise, opening new branches, or otherwise
diversifying the company’s operations. Analysts may
conduct opinion research to determine public attitudes
on various issues, which may help political or business
leaders and others assess public support for their
electoral prospects or advertising policies.

Survey researchers design and conduct surveys. They
use surveys to collect information that is used for
research, making fiscal or policy decisions, and
measuring policy effectiveness

The petitioner’s job description reiterates portions of the above
cited text. The description does little more, and is ambiguous
at best. For example, the Jjob description does not indicate:
what tasks the beneficiary would perform in conducting research
and formulating plans concerned with the sale of products and
services; what tasks would be performed in researching marketing
conditions; what duties the beneficiary would perform in setting
marketing strategies and investigating strategies related to
deficiencies in current marketing strategies; what activities
the beneficiary would undertake in directing market research
activities and applying economical and social principles to
practical data gathering; how the beneficiary would gather data
on competitors; etc. It is not possible to determine from the
generalized job description presented, what specific duties the
beneficiary will perform with regard to the offered position.
Thus, it cannot be determined that: a baccalaureate or higher
degree, or its equivalent is normally the minimum requirement for
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entry into the offered position; a degree requirement is common
to the industry in parallel positions among similar
organizations, or alternatively that the position is so complex
or unique that it can be performed only by an individual with a
degree; that the employer normally requires a degree or 1its
equivalent for the position; or that the nature of the specific
duties is so specialized and complex that knowledge required to
perform the duties is usually associated with the attainment of a
baccalaureate or higher degree. As such, the petitioner has
failed to sustain its burden of proof and the proffered position
fails to qualify as a specialty occupation.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not sustained that burden and the appeal shall
accordingly be dismissed.

ORDER: The appeal is dismissed.



