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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center, and the matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a retail jewelry business. It employs 7 people
and has a gross annual income of more than $917,000. It seeks to
temporarily employ the beneficiary as a marketing manager for a
period of three years. The director determined that the
petitioner had not established that the position is a specialty
occupation, or that the firm has sufficient work and resources to
ensure that the beneficiary would be performing services in a
specialty occupation.

On appeal, counsel asserts that the director erred in determining
that the position is not a specialty occupation and that the firm
does not have the work and resources to support such a position.

Section 214 (i) (1) of the Immigration and Nationality Act (the
Act), 8 U.s.C. § 1184 (i) (1), defines the term "specialty
occupation" as an occupation that requires:

(A) theoretical and practical application of a body of
highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the
specific specialty (or its equivalent) as a minimum for
entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R.
§ 214.2(h) (4) (ii) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
field of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the
attainment of a bachelor's degree or higher in a
specific specialty, or its equivalent, as a minimum for
entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h) (4) (iii)(A), to qualify as a
specialty occupation, the position must meet one of the following
criteria:
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1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in
the alternative, an employer may show that its
particular position is so complex or unique that it can
be performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties is usually associated with the attainment of a
baccalaureate or higher degree.

The first issue in this proceeding is whether the petitioner has
established that the proffered position is a specialty occupation.
In the original petition received by the Vermont Service Center
on January 11, 2002, the petitioner described the duties of the
proffered position:

Determine the demand for products and services offered
by a firm and its competitors and identify potential
customers. Develop pricing strategies with the goal of
maximizing the firm’s profits or share of the market
while ensuring the firm’s customers are satisfied.
Oversee product development or monitor trends that
indicate the need for new products and services.

This description is taken almost verbatim from the Department of
Labor's (DOL) Occupational Outlook Handbook (Handbook) in its
description of marketing managers on page 27. In response to the
director’s request for evidence, counsel provided a somewhat more
‘extensive description of the duties of the proffered position,
stating:

Petitioner’s marketing manager must accurately determine
the demand for the products sold by Petitioner and make
recommendations respecting deleting or adding products.
This must be done in a very professional manner with
consideration of the firm’s present revenues, cost of
potential new financing, products and prices of
competitors and new market trends for Jewelry and
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watches that would be relevant to Petitioner’s current
client base and targeted client base.

As Petitioner has recently opened a store in a second
location and plans further expansion, the marketing
manager must also identify potential new markets for
Petitioner’s products and the price range at which these
products may be sold.

In evaluating whether the proffered position is a specialty
occupation, each of the four criteria 1listed at 8 C.F.R.
§ 214.2(h) (4) (iii) (A) will be considered separately below.

I. A baccalaureate or higher degree or its equivalent is normally
the minimum requirement for entry into the particular position.

Citizenship and Immigration Services (CIS) often looks to the
Handbook when determining whether a baccalaureate or higher degree
or its equivalent is normally the minimum requirement for entry
into a particular position.

The proffered position 1is a marketing manager. The 2002-2003
edition of the Handbook describes the basic duties of a marketing
manager on page 27:

With the help of subordinates, including product
development managers and market research managers, they
determine the demand for products and services offered
by the firm and its competitors. In addition, they
identify potential markets—for example, business firms,
wholesalers, retailers, government, or the general
public. Marketing managers develop pricing strategy
with an eye towards maximizing the firm’s share of the
market and its profits while ensuring the firm’s
customers are satisfied. In collaboration with sales,
product development, and other managers, they monitor
trends that indicate the need for new products and
services and oversee product development.

Regarding the educational requirements for entry into this field,
the Handbook states:

A wide range of educational backgrounds are suitable for
entry into advertising, marketing, promotions, public
relations, and sales managerial jobs, but many employers
prefer those with experience in related occupations plus
a broad liberal arts background. A bachelor’s degree in
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sociology, psychology, literature, journalism, or
philosophy, among other subjects, is acceptable.
However, requirements vary, depending upon the
particular job.

For marketing, sales, and promotion management
positions, some employers prefer a Dbachelor’s or
master’s degree 1in business administration with an
emphasis on marketing.

Given this information, it does appear that a bachelor’s degree
would be the preferred background for entry into the proffered
position, but it is not stated that it 1is required, despite
counsel’s assertions on appeal. In addition, it is clearly stated
that a degree would not need to be in any specific concentration.
Rather, a broad range of majors would be appropriate courses of
study, so it cannot be said that a degree in a specific specialty
is required, as mandated by § 214(i) (1) (B) of the Act, 8 U.S.C.
§ 1184 (i) (1) (B) . Therefore, this criterion is not met by the
proffered position.

IT. The degree requirement is common to the industry in parallel
positions among similar organizations or, in the alternative, an
employer may show that its particular position is so complex or
unique that it can be performed only by an individual with a
degree.

A. Degree Requirement is Common to the Industry

Factors often considered by CIS when determining the industry
standard include: whether the Handbook reports that the industry
requires a degree, whether the industry's professional association
has made a degree a minimum entry requirement, and whether letters
or affidavits from firms or individuals in the industry attest
that such firms "routinely employ and recruit only degreed
individuals." Shanti, Inc. v. Reno, 36 F.Supp.2d 1151, 1165
(D.Min. 1999) (quoting Hird/Blaker Corp. v. Slattery, 764 F.Supp.
872, 1102 (S.D.N.Y. 1991)).

The Handbook's conclusions about a degree requirement for a
marketing manager were discussed in the previous section, and
shall not be repeated here.

Counsel submitted no affidavits from firms or individuals in the
industry, which attest that such firms "routinely employ and
recruit only degreed individuals,” and that it is the industry
standard to hire individuals with degrees equivalent to a
bachelor’s degree in marketing.
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B. Complexity and Uniqueness of the Proffered Position

In the alternative, the petitioner may show that the proffered
position is so complex or unique that it can be performed only by
an individual with a degree. In the instant petition, counsel
states on appeal:

The duties detailed above are both complex and unique.
They are complex 1in that they plainly require an
understanding of organizational management.
Additionally, coordination of business strategy among
the various store locations requires an understanding of
the demographics and preferences of each area where and
[sic] office is located and an ability to calculate the
varying costs associated with each location.

Counsel continues, making statements about the need for a basic
understanding of economics, supply and demand, statistics,
budgeting and finance. Nowhere does counsel explain why the
proffered position is different from a standard marketing manager
position, or what makes it more complex than such a position.

III. The employer normally requires a degree or its equivalent
for the position.

The petitioner has never employed someone in the proffered
position previously, so it is not able to meet this criterion.

IV. The nature of the specific duties are so specialized and
complex that knowledge required to perform the duties is usually
associated with the attainment of a baccalaureate or higher degree.

Counsel states on appeal, "“[Tlhe specific duties of the position
are clearly directly associated with the attainment of a
university degree in business and/or marketing.” Counsel submits
no documentation beyond his assertions that the position of a
marketing manager would involve duties seen as either so unique or
complex that only an individual with a degree in a specific

specialty could perform them. On appeal, he lists the specific
courses that the beneficiary studied, and how they apply to
various portions of the position description. However, the

courses listed could have been taken by someone in a wide variety
of specializations, such as business administration, management,
marketing, accounting, or economics. Again, there is no evidence
that one would need a baccalaureate degree in a specific specialty
in order to gain this knowledge.
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The job description in both the original petition and the response
to the request for evidence contains work duties that are similar
to any marketing manager position. Although counsel describes the
duties as being specialized and complex, no further documentation
regarding this issue has been placed on the record. Without more
persuasive evidence as to the specialized or complex nature of the
marketing manager position, the petitioner has not met the fourth
criterion of 8 C.F.R. § 214.2(h) (4) (iii) (A).

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 136l. The
petitioner has not sustained that burden. Accordingly, the appeal
will be dismissed.

ORDER: The appeal is dismissed.



