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DISCUSSION: The service center director denied the nonimrnigrant visa petition and the matter is now before 
the Administrative Appeals Ofice (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner is a graphic design business that seeks to employ the beneficiary as its art director. The 
petitioner endeavors to classify the beneficiary as a nonimrnigrant worker in a specialty occupation pursuant to 
section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1101 

(a>( 15>(H)(i>(b>. 

The director denied the petition reasoning that the record contained no evidence that the beneficiary fulfilled 
the requirements of sections 104(c) or 106 of the American Competitiveness in the Twenty-First Century Act 
of 2000, Pub. L. No. 106-3 13, 1 14 Stat. 125 1 (AC21). 

On appeal, counsel indicates that the director's denial of the petition is not in accord with Congressional 
intent. Counsel had indicated that a brief andfor additional evidence would be submitted to the AAO within 
30 days. As of this date, however, the AAO has not received any additional evidence into the record. 
Therefore, the record is complete. 

Section 104(c) of AC21 enables H-1B nonimmigrants with approved 1-140 petitions who are unable to adjust 
because of per-country limits to be eligible to extend their H-1B nonimmigrant status until their application of 
status has been adjudicated. As the above statute indicates, the beneficiary must be eligible to adjust status 
except for the per-countrv limitations. (Emphasis added.) The petitioner, however, has provided no evidence 
of an approved 1-140 petition on behalf of the beneficiary. 

Under section 106(a) of AC21, an H-1B nonimmigrant may obtain an extension of H-1B status beyond the six 
year maximum period when: (1) the alien is the beneficiary of an employment based immigrant petition or an 
application for adjustment of status; and (2) 365 days or more have passed since the filing of the labor 
certification application (Form ETA 750) that is required for the alien to obtain status as an employment 
based immigrant, or 365 days or more have passed since the filing of the employment based petition (Form I- 
140). 

Here, the petitioner failed to submit any evidence that the beneficiary of is a beneficiary of an 1-140 petition 
or an application for adjustment of status. Counsel only submits a copy of an unendorsed labor certification 
application that it allegedly filed on the beneficiary's behalf. 

The AAO notes that on November 2, 2002, the Twenty-First Century Department of Justice Appropriations 
Authorization Act (21St Century DOJ Appropriations Act) was signed into law. Part of this Act amended 
section 106(a) of AC21 by broadening the class of H-1B nonimrnigrants who may avail themselves of its 
provisions. The amendment to section 106(a) of AC21 permits an H-1B nonimmigrant to obtain an extension 
of H-1B status beyond the six-year limit when: (1) 365 days or more have passed since the filing of any 
application for labor certification (Form ETA 750) that is required or used by the alien to obtain status as an 
employment based immigrant; or (2) 365 days or more have passed since the filing of the employment based 
immigrant petition (Form I- 140). 

The beneficiary may also not derive benefits from the amendment to section 106(a) of AC21 by the 2lSt 
Century DO3 Appropriations Act. The provisions of the 21" Century DOJ Appropriations Act went into 
effect on November 2, 2002. A petitioner must establish that the criteria for benefits under the 21" Century 
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DOJ Appropriations Act were met when the 1-129 petition was filed. See 8 C.F.R. 5 103.2(b)(12). Here, the 
petitioner filed the 1-129 petition on January 31, 2002, a date prior to the enactment of the 21" Century DOJ 
Appropriations Act. Accordingly, the filing of a labor certification application on the beneficiary's behalf 
cannot be the basis for extending her authorized period of stay in the United States in H-1B status beyond the 
maximum six year limit. The beneficiary is, therefore, ineligible to extend her H-1B status beyond the six- 
year limit because she does not meet the provisions of section 106(a) of AC21. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 3 
1361. The petitioner has not sustained that burden. Accordingly, the decision of the director will not be 
disturbed. 

ORDER: The appeal is dismissed. The petition is denied. 


